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1 WEDNESDAY, NOVEMBER 13, 1996; 6:45 P.M. 

2 THE VIDEOGRAPHER: We're on the record at 

3 approximately 6:45 p.m. This is the videotape 

4 deposition of John E. Craighead, M.D., taken by the 

5 Plaintiff in the matter of the Estate of Burl Butler, 

6 by and through Ava Dean Butler, Executrix of the Estate 

7 of Burl Butler, and on behalf of the wrongful death 

8 beneficiaries of Burl Butler, plaintiff, versus Philip 

9 Morris, Inc., et al. 

10 This case is in the Circuit Court for the Second 

11 Judicial District of Jones County, Mississippi. Civil 

12 Action Number 94-5-53. 

13 The deposition is being held at the Sheraton Hotel 

14 in Burlington, Vermont, on November 13, 1996, at the 

15 time indicated on the video screen. The court reporter 

16 is Darlene Littlefield, representing the firm of Court 

17 Reporters Associates, Burlington, Vermont. My name is 

18 William Perkins. I represent A+ Videotec Services, 

19 Middlebury, Vermont. Counsel will now introduce 

20 themselves. 

21 MR. McMULLAN: My name is David McMullan, 

22 Jr., of the law firm Daniel, Coker, Horton & Bell, 

23 representing American International Industries 

24 Corporation. 

25 MR. FERRIS: I'm Brooke Ferris. I 

0007 

1 represent Laurel Cigar & Tobacco Company. 

2 MR. ALDEN: I'm David Alden. I represent 

3 R.J. Reynolds Tobacco Company. 

4 MR. COFER: I'm Walt Cofer. I represent 

5 Philip Morris and Lorillard. I'm from Shook, Hardy & 

6 Bacon. 

7 MR. TARDY: I'm Tom Tardy. I represent 

8 Akzo Nobel Coatings, Incorporated. 

9 MR. MOTLEY: My name is Ron Motley. I 
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10 represent the Butler family. 

11 MS. NIAL: Susan Nial. I represent the 

12 Butler family. 

13 MR. SHAW: I'm Jeff Shaw. I represent 

14 the Butler family. 

15 MR. ECK: I'm Peter Eck from Chadbourne & 

16 Parke. I represent American Tobacco Company and Brown 

17 & Williamson Tobacco Company. 

18 MS. BARNHART: I'm Deborah Barnhart from 

19 Chadbourne & Parke, representing American Tobacco 

20 Company and Brown & Williamson. 

21 MR. SCHEINER: Alan Scheiner from 

22 Debevoise & Plimpton, representing The Council for 

23 Tobacco Research. 

24 MR. KAISER: And Grant Kaisar for the 

25 plaintiffs. 

0008 

1 THE VIDEOGRAPHER: The court reporter 

2 will now swear the witness. 


3 


MR. 

SCHEINER: 

There's somebody who was 

4 

not — 





5 


THE 

VIDEOGRAPHER: Oh, I'm sorry. 

6 


MR. 

MOTLEY: 


Dan Zegart and Sandi Burley 

7 

observing. 

They' 

re not 

lawyers. 

8 


MR. 

ECK: 

Are 

they representing the 

9 

party? 





10 


MR. 

MOTLEY: 


I beg your pardon? 

11 


MR. 

ECK: 

Are 

they representing the 

12 

party? 





13 


MR. 

MOTLEY: 


No, but you don't have to in 

14 

the Butler 

case. 

We don't 

have closed depositions in 

15 

the Butler 

case. 




16 


THE 

VIDEOGRAPHER: Swear the witness. 

17 

please. 






18 JOHN E. CRAIGHEAD, M.D., 

19 having first duly affirmed, deposes and says as 

20 follows: 

21 MR. MOTLEY: I'd like to state for the 

22 record that off the record the lawyers in attendance 

23 agreed that to the extent that there's some formal rule 

24 that requires us to identify ourselves on camera, that 

25 we've waived that in the interests of time. 

0009 

1 MR. COFER: That's correct. 

2 

3 EXAMINATION BY RONALD L. MOTLEY, ESQUIRE: 

4 Q. Good evening. Dr. Craighead. My name's Ron 

5 Motley. You and I met several times before. How are 

6 you doing tonight, sir? 

7 A. Good, thank you. 

8 Q. You have given depositions before, so I won't 

9 mention anything to you other than please when I ask 

10 for opinions, you must express them under Mississippi 

11 law to a reasonable degree of medical certainty. You 

12 understand that? 


13 

A. 

Yes. 


14 

Q. 

Otherwise, don't speculate or 

guess, okay? 

15 

A. 

(Indicating) 


16 


MR. COFER: Was that a 

yes or no? 

17 


THE DEPONENT: Yes. 


18 

Q. 

Dr. Craighead, in this particular case you have 

19 

prepared a report in the form of an 

affidavit that you 

20 

have 

provided to the court; is that 

correct? 


http://legacy.library.ucsfadm/del/)kktp?^O0/(pdlndustrydocuments. ucsf.edu/docs/msxl0001 



21 A. Yes. 

22 MR. MOTLEY: And could I have a copy of 

23 that to put in the record, please? You've got one 

24 handy, Tom? 

25 MR. TARDY: It's my only copy, Ron. If 

0010 

1 you don't have one. I'll give it to you. 

2 MR. MOTLEY: We've got one. I'm going to 

3 put one in the record as Exhibit 1 and hand one to Dr. 

4 Craighead. I think everyone's probably got a copy of 

5 this. 

6 (Deposition Exhibit No. 1 was marked for 

7 identification.) 

8 Q. Dr. Craighead, would you affirm that that's a copy 

9 of your affidavit that you filed in this case? 

10 A. Yes, it is. 

11 Q. Okay. And who retained you in this case to give 

12 this opinion, sir? 

13 A. Mr. Tardy. 

14 Q. Mr. Tardy, representing one of the talc 

15 defendants, talc — 

16 A. That's my understanding. 

17 Q. Okay. And have you met with Mr. Tardy on several 

18 occasions about this particular case? 

19 A. One other occasion on this particular case. I've 

20 met with him on our occasions about other situations. 

21 Q. All right. And can you tell us, I don't need to 

22 know everything, but just generally what Mr. Tardy 

23 provided you with prior to your executing that 

24 affidavit? 

25 A. Prior to that, we did not have — or I did not 
0011 

1 have available to me specific information. This was a 

2 situation where I didn't have the medical records but 

3 only the general background of the case. 


4 

Q. 

Okay. 



5 

A. 

Orally 

transmitted. 


6 

Q. 

Orally 

transmitted. 

Since you executed the 


7 affidavit, what have you been provided with by Mr. 

8 Tardy? 

9 A. I would like to give these in some detail. The 

10 records from the Forrest General Hospital, the records 

11 from the Comfort Care Hospice, the records of several 

12 physicians, the records from the Laurel Bone & Joint 

13 Clinic, the records from the Ochsner Foundation 

14 Hospital, the death certificate, radiological reports, 

15 operative reports, pathology reports, the autopsy 

16 report of Dr. Sammuel Hammar, depositions of Mr. Butler 

17 on several occasions, and then a videotaped deposition, 

18 a deposition of the wife and a report of Dr. Victor 

19 Roggli. 

20 Q. Thank you, sir. Dr. Craighead, you set forth some 

21 of your credentials in your affidavit, but for the 

22 record, I want to ask you what your current position 

23 is? 

24 A. I'm professor of pathology emeritus and member of 

25 the University of Vermont College of Medicine, 

0012 

1 Department of Pathology, and I'm a member of the 

2 medical staff of the Fletcher Allen Health Care. 

3 Q. How long have you practiced the specialty of 

4 pathology, sir? 

5 A. Since 1965. 
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6 Q. And I believe you have published over 160 

7 peer-reviewed articles; is that approximately correct? 

8 A. Yes, it is. 

9 Q. Do most of them deal with lung diseases of one 

10 kind or another? 

11 A. Yes. 

12 Q. And you've also — 

13 A. They deal with a number of subjects. The dominant 

14 theme, however, is lung disease. 

15 Q. Lung disease. Including lung cancer? 

16 A. Yes. 

17 Q. And have you conducted autopsy studies of lung 

18 cancer victims? 

19 A. Quite a number. 

20 Q. And have you appeared and lectured on the subject 

21 of lung cancer, sir? 

22 A. Yes. Some of my lecture duties include 

23 specifically the subject of cancer and all its biologic 

24 features, and I also lecture on pulmonary disease, 

25 including cancer, to medical students. 

0013 

1 Q. Among the pulmonary diseases that you lecture on 

2 are the chronic obstructive pulmonary diseases, 

3 including emphysema? 

4 A. Yes, I do. 

5 Q. And have you just published a new edition of a 

6 book entitled the Pathology of Environmental and 

7 Occupational Disease? 

8 A. Yes, I have. 

9 Q. Published in 1995? 

10 A. Yes. 

11 Q. And you wrote several of the chapters in this 

12 book? 

13 A. Yes, I did. 

14 Q. And you also edited or reviewed the rest? 

15 A. Yes, I did. 

16 Q. Okay. That's a pretty cover. 

17 A. It's very nice, isn't it? 

18 Q. Yes, it is. Do you recall approximately when Mr. 

19 Tardy retained you in this case, sir? 

20 A. It was some time in late August or early 

21 September. 

22 Q. Did you review the slides or just the report of 

23 Dr. Roggli? 

24 A. I haven't reviewed any pathologic material. 

25 Q. Okay. You've also published extensively on 

0014 

1 asbestos-related diseases; is that correct? 

2 A. Yes, I have. 

3 Q. Are you familiar with commercial — or excuse me, 

4 industrial talc? 

5 A. Yes, I am. 

6 Q. Can you tell me, sir, do you have an opinion as 

7 to whether or not from time to time it is contaminated 

8 with tremolite, an asbestiform material? 

9 A. Well, I wouldn't like to refer to it as time to 

10 time. Some seams in some preparations of talc contain 

11 various types of asbestos; others don't. It depends 

12 very much on the particular geology of the seam that is 

13 used for commercial purposes. 

14 Q. Doctor, going back to your credentials, you have 

15 studied epidemiology in the course of your career, have 

16 you not? 
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18 

19 

20 
21 
22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0016 
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6 
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8 
9 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 


A. Yes, I have. 

Q. And you use epidemiology in your teaching and in 
your writings? 

A. Yes, I — in my research I've incorporated 
epidemiology, I've had grants concerning the subject of 
epidemiology, and I teach to varying extents 
epidemiology. 

Q. You have — you completed your residency where, 
sir? 

A. At the Peter Bent Brigham Hospital in Boston. 

Q. When was that, sir? 

A. That was in 1964. 

Q. And you received training in clinical pathology? 

A. And anatomic pathology. 

Q. And anatomic. Are you board certified, sir? 

A. In both of those fields. 

Q. Anatomic and? 

A. Clinical pathology. 

Q. You served as — with the Public Health Service in 
Bethesda at one time? 

A. Yes, I did. 

Q. How many years, sir? 

A. Well, I was with the Public Health Service for a 
three-year period in Bethesda and in the Canal Zone. 

Q. You became board certified in anatomic pathology 
in 1963; is that correct? 

A. Yes. 

Q. And clinical pathology in 1967? 

A. Yes. 

Q. And you — while there may not be a recognized 
specialty of occupational lung diseases, including 
cancer, you have lectured and written extensively on 
that subject? 

A. Yes, I've been involved in that particular subject 
since I would say the late 1960s. 

Q. Do you recall the first article you published 
wherein there was a discussion of lung cancer, sir, 
approximately? 

A. That would be in 1975, where I published on 
subjects related to our basic research on that topic. 

Q. Basic research on lung cancer? 

A. Yes. 

Q. Were you at Harvard Medical School, sir? 

A. Yes, I was. 

Q. What year? 

A. I was a member of the faculty from 1964, I believe 

it was, until 1968. 

Q. And what did you teach? 

A. I taught infectious disease and general pathology 
to medical students. My major teaching 
responsibilities were to young physicians undertaking 
the training in pathology. So I had formal lecture 
responsibilities with medical students, and then 
informal, more or less one-to-one relationships with 
young physicians working in the field of pathology. 

Q. Sir, did you acquire a special interest as a 
pathologist while you were at Harvard on the medical 
faculty? 

A. Yes, I did. 

Q. And what was that interest, sir? 
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2 A. Respiratory tract disease. Actually I developed 

3 that interest when I went to the National Institutes of 

4 Health, where I worked on respiratory virus infections, 

5 and continued that work at Harvard. 

6 Q. Sir, did you study respiratory viruses and publish 

7 a paper on that? Did you publish a paper in I think 

8 Respiratory — is it Virology or vir — 

9 A. Well, I published a number of papers on the 

10 subject of virology of respiratory viruses, really 

11 going back to 1958 or '59. 

12 Q. Did you receive a grant from the Council for 

13 Tobacco Research to study respiratory viruses? 

14 A. Yes, that was in 19 — in the mid 1960s. I don't 

15 recall a specific date. 

16 Q. And you published that article? 

17 A. I published, yes, several articles on that 

18 subject. 

19 Q. When you moved to the University of Vermont, that 

20 was 1968, I believe? 

21 A. Yes. 

22 Q. Where you joined the faculty in the area of 

23 pulmonary diseases and pathology? 

24 A. Well, I joined the Department of Pathology with a 

25 special interest in pulmonary disease and worked in 
0018 

1 several centers that existed at the university at that 

2 time which were focused on the investigation of 

3 pulmonary disease. 

4 Q. There was at one time an asbestos mine in 

5 Vermont, was there not? 

6 A. Yes. Well, there has been for some years. It 

7 closed a few years ago, but yes, north of where we're 

8 seated tonight, about 70 miles north of here, there is 

9 an asbestos mine. 

10 Q. And would you describe the project you were a 

11 chairman of to develop standards for the diagnosis of 

12 asbestos disease? 

13 A. Well, in 1960 — excuse me, 1979, I was approached 

14 by the National Institute for Occupational Safety and 

15 Health to undertake a study of the asbestos-associated 

16 diseases using a committee which was jointly appointed 

17 by myself and NIOSH, a group of pathologists and 

18 physicians who were experts in the subject of 

19 occupational lung disease and, more specifically, 

20 mineral lung diseases, and were knowledgeable with 

21 regard to asbestos disease. 

22 And so the project that we undertook under the 

23 auspices of NIOSH was to evaluate all of the existing 

24 information on asbestosis and the related subjects of 

25 the asbestos-associated diseases. 

0019 

1 Q. Would that include lung cancer, sir? 

2 A. That would include lung cancer, mesothelioma, and 

3 the suspected relationship of asbestos to digestive 

4 tract cancer at that time. 

5 Q. What year was that article published? 

6 A. And then that was published in 1982. 

7 Q. Dr. Craighead, you've been allowed to testify in 

8 courts of law as an expert witness on the subjects of 

9 lung disease, cancer, and epidemiology of lung disease, 

10 have you not? 

11 A. Yes, I have. 

12 Q. On numerous occasions? 
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14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
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23 
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0021 
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A. On quite a number of occasions, yes. 

MR. MOTLEY: At this time, at the 

appropriate time in court, I would offer Dr. Craighead 
as an expert witness on these subjects. 

MR. COFER: On which subjects are those. 

Counsel? 


MR. MOTLEY: Lung cancer, pulmonary 

disease, and the epidemiology of those diseases. 

Q. Dr. Craighead, are you continuing to research the 
area of asbestos-related diseases? 

A. Yes, I am. 

Q. Is tremolite a form of asbestos? 

A. It is. 


Q. Is tremolite associated with diseases of the lung? 
A. Etiologically it is, and of course it's 
circumstantially associated. 

Q. "Etiologically" meaning causatively? 

A. Causatively. 

Q. What diseases are tremolite associated with, lung 
diseases? 

A. Tremolite has been associated with the development 
of pleural plaques. It has been associated with the 
development of mesothelioma, and it most probably 
causes asbestosis. 

Q. You have studied during your career lung cancer 
and its causes, have you not? 

A. I have. 

Q. Are you still of the opinion as you expressed in 
March of this year in a testimony that you gave in a 
Virginia case that the primary cause of lung cancer in 
the United States is cigarette smoking? 

A. Yes. 

MR. COFER: Excuse me, could we have the 

cite, the testimony of which that — or the case in 
which that testimony was given, please? 

MR. MOTLEY: Sure. The case of Nan 

Parks, the Widow of Herman Parks vs. Newport News Ship 
Building and Dry Dock Company, pending before the 


United States Department of Labor, Office of 
Administrative Law Judges, 0ALJ No. 90-LHC-2556. 
Representing the claimant, Robert Hatin of Virginia; 
and the employer insurance carrier, James Mesnar, also 
of Virginia. 

MR. COFER: That was March of '96? 

MR. MOTLEY: Yes. 

MR. COFER: Thank you. 

Q. Is it your still your opinion. Doctor, that 
cigarette smoke causes lung cancer, and it also causes 
chronic obstructive pulmonary disease? 

A. Yes, it is. 

Q. Chronic obstructive pulmonary disease is 

manifested as a disease of the airways, and this is 
commonly reflected in bronchial spasm which reduces air 
flow to and from the lung, and it also results in 
emphysema, which is a form of disease in which the air 
spaces are ballooned out so their function and their 
elastic properties are reduced. And thirdly, it cause 
— it can cause scarring of the lungs, specifically in 
certain anatomic regions. 

MR. COFER: Objection to form. 

Q. Is that still your opinion today? 
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Can we agree that one objection 


24 A. Yes, it is. 

25 MR. ECK: 

0022 

1 on behalf of the defendants — 

2 MR. MOTLEY: Absolutely. We need not a 

3 chorus of boos, B-O-O-S. 

4 MR. COFER: One objection enures to the 

5 benefit of all defendants, as if they have made it, 

6 unless you disavow? 

7 MR. MOTLEY: Absolutely. 

8 Q. Now, you have reviewed the report of Dr. Roggli, 

9 correct? 

10 A. Yes, I have. 

11 Q. Dr. Roggli was retained by the Butler family; did 

12 you understand that? 

13 A. It is my understanding he was retained by the 

14 Butler family through you. 

15 Q. Through me. And you know Dr. Roggli 

16 professionally? 

17 A. Yes, I do. 

18 Q. And you consider him a pathologist of some 

19 distinction? 

20 A. Yes, I do. 

21 Q. And you understand from Dr. Roggli's report that 

22 some lung tissue was taken of Mr. Butler after his 

23 death and analyzed with a special microscope called an 

24 electron microscope? 

25 A. Yes. 

0023 

1 Q. Describe for me, please, for the jury, and the 

2 court, what an electron microscope is. 

3 A. Well, the microscopes that we're traditionally 

4 acquainted with use light as a means of illuminating 

5 material that is put on what is known as a stage where 

6 the lenses of the microscope can focus on the 

7 materials. This gives a level of refraction roughly 

8 equivalent to approximately 900 to 1,000 times the 

9 refraction of the eye. 

10 There are several different types of electron 

11 microscopes. One is known as a scanning electron 

12 microscope and, the second, a transmission electron 

13 microscope. Depending upon the sophistication of the 

14 equipment, the magnifications can extend to at least 

15 100,000 times the magnification of the human eye. 

16 The scanning electron microscope is the type of 

17 equipment that I believe was used by Dr. Roggli, and it 

18 is the type of equipment I use in analyzing in my 

19 laboratory asbestos-containing materials. It is like a 

20 giant dissecting microscope, in the sense that it 

21 focuses on materials and provides a three-dimensional 

22 perspective at magnifications that might be in the 

23 range of 5,000 to 10,000 times the magnification of the 

24 human eye. And it does that by bombarding the tissue 

25 with electrons rather than light rays as is the case 
0024 

1 with the traditional microscope. And as a result, an 

2 image is portrayed that is recorded photographically. 

3 Q. Thank you, sir. Now, Dr. Roggli used such a 

4 special microscope, did he not? 

5 A. That's my understanding. 

6 Q. And he located 20 fibers; do you recall that 

7 number? 

8 A. Yes. 
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9 Q. Nine were not asbestos, but eleven were identified 

10 as tremolite asbestos? 

11 A. Yes. 

12 Q. Dr. Roggli then estimated that in the left lung — 

13 excuse me. Dr. Roggli then estimated that he had 10,100 

14 tremolite fibers 5 microns or greater in one gram of 

15 wet lung tissue in the left lung, and in the right lung 

16 12,500 tremolite fibers 5 microns or greater in one 

17 gram of wet lung tissue. Do you recall that? 

18 A. Yes, that's my understanding. 

19 Q. He used a standard — standardly-accepted 

20 technique to make that calculation, did he not? 

21 A. Yes. 

22 Q. You have no — 

23 A. It's a simple arithmetic calculation. 

24 Q. You have no concern about the accuracy of that 

25 calculation, do you? 
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1 A. Only insofar as there's considerable variability 

2 in the sense that it is not a statistically verifiable 

3 figure. It — a figure of 10,000, for example, may 

4 range from seven or 8,000 to perhaps 14,000. It is 

5 a — what we might say is a neighborhood figure, an 

6 approximate one. 

7 Q. You have no quarrel with Dr. Roggli's 

8 approximation of the neighborhood, do you? 

9 A. No. I think he's perfectly qualified to do these 

10 types of studies, and I think his interpretation is 

11 valid. 

12 Q. Dr. Roggli further states that one must have 

13 approximately 75,000 fibers 5 microns or greater in 

14 length per gram of wet lung in order for that amount of 

15 asbestos tremolite to cause him to associate that with 

16 an increased risk of lung cancer. Do you recall his 

17 writing that? 

18 A. Yes. 

19 Q. And without reference to whether you agree with 

20 him or not, is that — is that 75,000 figure one with 

21 which you're familiar? 

22 A. Yes, it is. 

23 Q. Dr. Roggli also gave the opinion that the amount 

24 of tremolite found in Mr. Butler's lungs would not 

25 increase his risk for lung cancer; do you recall that? 
0026 

1 A. Yes. 

2 Q. Do you agree with that, sir? 

3 A. I concur with that too. 

4 Q. Is there any question in your mind that the amount 

5 of tremolite asbestos in Mr. Butler's lungs would not 

6 give rise to an increase in lung cancer? 

7 A. No, there's no question in my mind. I'm strongly 

8 of the opinion that that is not a sufficient 

9 concentration of asbestos to result in disease of any 

10 type and certainly lung cancer. 

11 Q. And the jury will hear perhaps that there's a 

12 synergism or multiplicative effect of asbestos and 

13 cigarette smoke, and I know from your writings that you 

14 agree with that in some respects; is that correct? 

15 MR. COFER: Objection to the form. 

16 A. I believe there is synergism. I don't believe the 

17 effect is multiplicative inasmuch as that would imply 

18 that asbestos in and of itself is a carcinogen with 

19 respect to the causation of lung cancer, traditional 
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20 lung cancer, and I don't believe that asbestos has that 

21 capability. So it would be a synergism but not 

22 multiplicative. 

23 Q. You believe a person must have pathologically 

24 diagnosable asbestosis or clinically detectible 

25 asbestosis before you will associate a co-factor role 
0027 

1 for asbestos in a person exposed to cigarette smoke who 

2 develops lung cancer; is that fair? 

3 A. It's my view that the body of — 

4 MR. COFER: Object to the form. 

5 A. — the body of information that is available at 

6 the present time would support the view that clinical 

7 asbestosis is required, although I think some very 

8 qualified experts in this area would accept pathologic 

9 asbestosis. 

10 Q. Mr. Butler did not have pathological asbestosis, 

11 according to the analysis, did he? 

12 A. No, he did not. 

13 Q. Have you seen any evidence, any reports, to 

14 indicate that any pathologist has diagnosed him with 

15 having pathological asbestosis, that is asbestosis you 

16 can see under a microscope? 

17 A. No, I saw no such reports. 

18 Q. Do you have an opinion that he does not have 

19 asbestosis? 

20 A. I have an opinion. 

21 Q. And what is that, sir? 

22 A. He does not. 

23 Q. Is there any question in your mind that he does 

24 not have asbestosis? 

25 A. No question in my mind whatsoever. 
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1 Q. Did you see any evidence in the medical records 

2 that would indicate that Mr. Butler in life had been 

3 clinically diagnosed with asbestosis? 

4 A. Well, I would like to clarify my last statement. 

5 Insofar as what I have read from the medical records 

6 can serve as a basis for that opinion, I am of the 

7 opinion that asbestosis does not exist, but I have not 

8 examined the pathologic material myself. 

9 Q. Dr. Roggli reported no asbestosis, did he? 

10 A. Yes, that is correct. 

11 Q. He did not find asbestosis? 

12 A. He did not. 

13 Q. And to your knowledge. Dr. Hammar did not report 

14 asbestosis? 

15 A. Dr. Hammar didn't. 

16 Q. Dr. Hammar and Dr. Roggli are well-recognized lung 

17 pathologists, are they not? 

18 A. Yes, and I respect their opinion. 

19 Q. So, to your knowledge of the reporting 

20 pathologists' reports that you've seen, no one has 

21 diagnosed asbestosis? 

22 A. That's correct. 

23 Q. Sir, is there any remote possibility in your 

24 mind, even a remote possibility, that talc and 

25 tremolite played any causal role in Mr. Butler's lung 
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1 cancer? 

2 MR. COFER: Object to form. 

3 A. There is no reason for me to believe whatsoever 

4 that neither — either one of these particles 
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5 contributed to or played a causative role in the 

6 development of the cancer. 

7 Q. Are you satisfied from the autopsy report and the 

8 pathology reports you've read that Mr. Butler in fact 

9 did have cancer of the lungs? 

10 A. Yes. 

11 Q. And are you satisfied — again, all of these 

12 opinions are based on reasonable medical certainty, 

13 correct? 

14 A. Yes. 

15 Q. Are you satisfied, sir, to a reasonable medical 

16 certainty that he had an adenocarcinoma of the lung? 

17 A. Well, Dr. Hammar referred to it as an 

18 adenosquamous carcinoma. That's probably a very small 

19 point. For practical purposes, biologically this was 

20 an adenocarcinoma. 

21 Q. Are you satisfied that it was primarily in the 

22 lung and did not come from another organ of the body? 

23 MR. COFER: Object to the form; lack of 

24 foundation. 

25 Q. From the pathology reports you've reviewed. 
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1 A. From the autopsy report, it is my opinion that it 

2 was a lung cancer. 

3 Q. And what would cause you to reach that opinion, 

4 sir? What figure — what features of the report, what 

5 was reported to you, would cause you to come to that 

6 conclusion? 

7 A. Well, in the autopsy report prepared by Dr. 

8 Hammar, there was no evidence of a primary cancer at 

9 another site, and the morphology of the cancer in the 

10 lung was totally consistent with a bronchogenic origin, 

11 and Dr. Hammar happens to be an 

12 internationally-recognized expert in the diagnosis of 

13 lung cancer, so I respect his views as stated in the 

14 autopsy report. 

15 Q. Did you see anything in the protocol that was 

16 followed during the autopsy that would cause you to 

17 believe it was done less than in a very competent way? 

18 A. No, I saw nothing to suggest otherwise. 

19 Q. And you have conducted numerous full-body 

20 autopsies in your career, sir? 

21 A. Yes, I have. 

22 Q. And you — do you know that Dr. Hammar too has 

23 conducted those kinds of autopsies? 

24 A. Yes. 

25 Q. So I guess, sir, are you satisfied to more than 
0031 

1 just reasonable medical certainty that Mr. Butler died 

2 of a primary lung cancer? 

3 MR. COFER: Object to the form; vague, 

4 ambiguous. What does "more than reasonable certainty" 

5 mean? 

6 Q. Can you answer the question? 

7 A. Well, in my opinion, he died of lung cancer, and 

8 there's very little question of that. 

9 Q. Were this a criminal proceeding, which it's not, 

10 at least not at this stage, you would characterize this 

11 as beyond any and all reasonable doubt it was a primary 

12 lung cancer, sir; are you firm in your opinion? 

13 A. Yes. 

14 MR. COFER: Again, object to the form; 

15 argumentative and vague, lacks foundation. 
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16 Q. I'll ask you again, sir: Are you of the opinion 

17 that Mr. Butler's lung cancer was a primary lung cancer 

18 and caused his death beyond any and all reasonable 

19 doubts? 

20 MR. COFER: And I'll object based on 

21 asked and answered. 

22 Q. Go ahead. 

23 A. Yes, I'm of that opinion. 

24 Q. What is cilia — ciliastasis? 

25 A. Ciliastasis is a phenomena which is physiologic in 
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1 its nature, and that is when there is a paralyzing 

2 influence on the cilia that line any one of a number of 

3 organ systems, often it is commonly used with regard to 

4 the tracheobronchial tree and the cilia that line the 

5 tracheobronchial tree. 

6 Q. Sir, in your opinion, based on your experience 

7 and your writings and your teachings and your 

8 observations and review of the literature, do you have 

9 a view currently whether or not cigarette smoking 


10 

breathed 

environmentally. 

that is by a nonsmoker, over 

11 

a long period of time is a 

cause — is a cause of lung 

12 

cancer? 



13 



MR. COFER: 

Objection; lack of 

14 

foundation. 


15 



MR. ECK: Objection. It's not in his 

16 

affidavit 

. 


17 

A. 

Yes, 

it's my opinion 

that cigarette smoking is a 

18 

cause 

! of 

lung cancer. 


19 

Q. 

Environmental cigarette smoke — 

20 



MR. COFER: 

Excuse me, I move to strike 

21 

the - 

— 



22 

A. 

Oh, 

environmental you 

said. 

23 

Q. 

Yes . 



24 

A. 

And 

would you define 

"environmental" for me? 

25 

Q. 

Why 

don't you define 

— I got your — 
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1 



MR. COFER: 

Excuse me, first let me — 

2 



MR. MOTLEY: 

Let me withdraw the 

3 

question. 



4 



MR. COFER: 

Okay, that's fine. Let me 

5 

just, 

for 

the record, move 

to strike in that the 

6 

testimony 

was not responsive to the question asked. 

7 



MR. MOTLEY: 

Well, he answered the 

8 

question 

whether cigarette 

smoking is the cause of lung 


9 cancer itself. My question was describing 

10 environmental lung cancer — environmental tobacco 

11 smoking. 

12 Q. And let me refer you. Dr. Craighead, to chapter 3 

13 of your 1995 textbook, which is entitled "Indoor Air 

14 Quality and Pollution." Do you recall writing that 

15 chapter, sir? 

16 A. Yes, I do. 

17 Q. And in that chapter, you have investigated 

18 environmental tobacco smoke, have you not? 

19 A. Yes, I have. 

20 Q. And what do you define environmental tobacco smoke 

21 to be, exposure to environmental tobacco smoke? 

22 A. Well, in a sense all smoking is environmental, but 

23 in the context of that book and in the generally-used 

24 context, it is smoke exposure that is secondary to 

25 another source rather than primary with the individual 
0034 


http://legacy.library.ucsfadm/del/)kktp?^O0/(pdlndustrydocuments. ucsf.edu/docs/msxl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0035 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0036 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


so effected. 

Q. And in chapter 3 of your book, you refer, sir, to 
tobacco smoke as an indoor air pollutant that 
contributes to the sick building syndrome; is that 
correct? 

A. Yes. 

Q. Is that your opinion today? 

A. Yes, it is. It's my opinion. 

MR. COFER: At this point I want to 

object to this line of questioning and testimony. This 
witness put in an affidavit based on talc exposure and 
whether it contributed or caused Mr. Butler's disease. 
These questions are going to the etiology of lung 
cancer and environmental tobacco smoke. There is no 
expert report that's been given that states what the 
doctor's opinions are, nor that there has been fair 
notice with respect to the deposition with respect to 
these subject matters. 

I understand what your notice says, but there's no 
report from the doctor giving opinions on environmental 
tobacco smoke and the causation of disease. 

MR. MOTLEY: When you find a requirement 

for such a report under Mississippi rules, then I'll 
pay attention to your objection. 

MR. COFER: To the extent this is a 

deposition of an expert witness, he has not been listed 
as an expert witness in these topics, these subject 
matters. 

MR. MOTLEY: I understand your position. 

So would you mark that exhibit, please, ma'am? 

(Deposition Exhibit No. 2 was marked for 
identification.) 

Q. Dr. Craighead, did you receive a copy of this 
Notice of Deposition, sir? 

A. Yes, I did. 

Q. Okay. And did you bring anything with you other 
than the records you received from Mr. Tardy? 

A. My curriculum vitae and the records. 

MR. MOTLEY: Have we — we haven't 

introduced the curriculum vitae yet. I'd like to 
introduce a current copy as Exhibit 3, if I might, 
please? 

Q. Would you identify it for the records? 

MR. COFER: Mr. Motley, what exhibit 

number is? 

MR. MOTLEY: The notice is 2. 

A. I have a curriculum vitae here dated October 1996. 
Q. Very good, sir. 

MR. MOTLEY: This will be Exhibit 3. 

(Deposition Exhibit No. 3 was marked for 

identification.) 

Q. Dr. Craighead, in fact, on page 30 of your 1995 
textbook, you refer to cigarette smoke as one of the 
potent, P-O-T-E-N-T, disease-causing indoor air 
pollutants; is that correct? 

A. To the best of my recollection, that was what was 
stated. Would you read it in context, please? 

MR. COFER: Mr. Motley, would you hang 

on just one second so we can locate a copy of the book 
and we can follow along with the examiner and the 
witness? This is page 30? 
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MR. MOTLEY: I'm going to rephrase the 

question. Withdraw that question. 

Q. Dr. Craighead, do you recall on page 32 writing 
and reporting that "of all the indoor combustion 
products, tobacco smoke is the most common and 
pervasive"? 

A. Yes. May I see the — 

Q. Sure. Yes, sir, right here, in the second column 

of page 30. 

MR. ECK: Continuing objection to this 

line; lack of notice. 

MR. MOTLEY: Well, sir, you got notice of 

the deposition, and in the deposition notice it sets 
forth that the witness is asked to bring matters 

related to tobacco and health; and if you didn't 
consider that notice, you should have complained. 

MR. ECK: Well, it's not in his 

affidavit. 

MR. MOTLEY: Well, his affidavit is not 

all that I asked him to bring. 

A. Yes, that is what's stated in the book. 

Q. So is that your opinion? 

A. It is. 

Q. "The health effects of side-stream tobacco smoke 
and the apparent high concentrations of particulates 
and hydrocarbons found within it are of particular 
importance." Did you write that? 

A. Yes, I did. 

Q. And what did you mean by that, sir? 

A. Well, I mean very much as it's stated, that 

secondary smoke can contain high concentrations of 
particles depending upon the relationship of the source 
to whatever system is used to monitor it. 

Q. Dr. Roggli concludes in his report that 
environmental tobacco smoke to which Mr. Butler was 
exposed was a cause of his lung cancer; do you recall 
that? 

A. Yes, I see that. 

Q. Do you agree with Dr. Roggli? 

A. Yes, I do. 

MR. COFER: Objection. Objection; lack 

of foundation. 

Q. Do you agree with Dr. Roggli's position? 

A. Yes, I do. 

MR. COFER: And I'll renew the objection; 

lack of foundation. 

Q. What do you base it upon, sir, your opinion? 

A. It's based on my own independent assessment of the 
epidemiological and experimental information. 

Q. And what is that information generally, sir? 

A. Well, that's a very broad body of information. 
Could you break it down somewhat? 

Q. Well, the epidemiological evidence, sir. What — 
A. Well, there has been an accumulating body of 
information carried out in investigations done in this 
country and abroad which have attempted to relate what 
is often called secondhand or environmental tobacco 
smoke exposure with the development of cancer. And 
while, as you might expect in investigations of this 
type, they differ substantially in quality and what is 
known as power with respect to the ability to derive 
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23 conclusions from the investigations done, but accepting 

24 the shortcomings of many studies and the strengths of 

25 many others, the bulk of the information indicates that 
0039 

1 there is a statistically significant increase in the 

2 prevalence of lung cancer among individuals exposed 

3 environmentally to tobacco smoke when the exposures are 

4 what might be termed heavy and prolonged. And the 

5 issues of childhood exposure have also been addressed, 

6 and these data are not as clear-cut and certain as the 

7 general data with regard to adult exposure. 

8 MR. COFER: I'm going to object and move 

9 to strike as nonresponsive. The question was your 

10 opinion as to why or whether ETS called Burl Butler's 

11 lung cancer. I didn't hear a word about Burl Butler. 

12 MR. MOTLEY: That was not the question, 

13 sir. You misstate the question, and I'm satisfied with 

14 the doctor's response to my question. 

15 MR. COFER: Well, excuse me, Mr. Motley, 

16 let me finish my objection. Move to strike as the 

17 answer is nonresponsive. As I heard the question, it 

18 was what caused Burl Butler's cancer; do you have an 

19 opinion whether ETS caused his lung cancer. And you 

20 talked about statistical significance, you talked about 

21 the studies, but I haven't heard a word about how that 

22 applies to Burl Butler. 

23 MR. MOTLEY: Maybe you ought to move a 

24 little closer so you can hear better. 

25 Q. But let's go ahead and take his question and ask 
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1 it, sir. Do you believe that environmental tobacco 

2 smoke was a contributing substantial factor to the lung 

3 cancer of Burl Butler? 

4 A. Yes, I do. 

5 Q. If you assume, sir, that Mr. Butler was a barber 

6 in a barber shop — they have those still in the south, 

7 by the way — for 30 years. That in the course of his 

8 work as a barber, he was exposed to side-stream smoke 

9 from the smoke of others, his customers' and 

10 co-barbers' cigarettes. Assume that his customers 

11 smoked both while they were waiting to have their hair 

12 cut — not all of them, but some of them — and during 

13 the course of their hair being cut. I want you to 

14 assume that there were ashtrays physically present in 

15 the armrests of the barber shop, and there were 

16 cigarette butts in those ashtrays from time to time. I 

17 want you to further assume Mr. Butler was diagnosed 

18 with lung cancer in 1992, and then on autopsy he was 

19 diagnosed as having a moderately differentiated 

20 adenocarcinoma in the left upper lobe with focal areas 

21 of squamous differentiation. I want you to assume 

22 further that Mr. Butler was a life-long nonsmoker. 

23 Based on these assumptions, can you state to a 

24 reasonable degree of medical certainty whether the 

25 facts, if true, which I have described, support your 
0041 

1 opinion that environmental tobacco smoke was a 

2 substantial contributing factor to the development of 

3 Mr. Butler's lung cancer and his subsequent death? 

4 MR. COFER: Excuse me, objection; lack of 

5 foundation. Also, it assumes facts that are not in the 

6 record. In fact, they're facts that are contrary to 

7 the hypothetical question as posed by counsel. I'll 
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8 object on that basis. 

9 Q. Go ahead, you can answer. 

10 A. Yes, it is my opinion that Mr. Butler under those 

11 circumstances developed lung cancer as a consequence of 

12 his exposure to secondhand or environmental tobacco 

13 smoke, and it was a substantial contributing factor. 

14 There may have been other contributing factors. 

15 Q. Dr. Craighead, if there may have been other 

16 contributing factors, one of them was not tremolite or 

17 talc; is that correct? 

18 A. That's correct. 

19 Q. It was not? 

20 A. It was not. 

21 Q. Sir, are you familiar with the findings of the 

22 United States Surgeon General on environmental tobacco 

23 smoke and its ability to cause human lung cancer? 

24 A. Yes, I've read the report. 

25 Q. The same question regarding the United States 
0042 

1 Environmental Protection Agency? 

2 A. Yes, I'm acquainted with that report. 

3 Q. The report of the National Research Council? 

4 A. Yes. 

5 Q. The National Institute for Occupational Safety and 

6 Health report? 

7 A. No, I'm not acquainted with that report. 

8 Q. The World Health Organization report; are you 

9 familiar with that? 

10 A. I'm — yes, I am familiar with that. 

11 Q. And on page 483 of your textbook, this chapter's 

12 on "Airway and Lung Disease." You state that, "In very 

13 recent years there have been additional new evidence 

14 emphasizing the importance of secondhand or passive 

15 smoke exposure in the causation of lung cancer." Do 

16 you recall that? 

17 A. Yes. 

18 MR. COFER: Excuse me. Counsel, will you 

19 just tell me — point out where you're reading from? 

20 MR. MOTLEY: Page 483. 

21 MR. COFER: Okay, but where on page 483? 

22 The first column, second column; what paragraph, 

23 please? 

24 MR. MOTLEY: Well, I don't know. 

25 MR. COFER: I just want to — 

0043 

1 MR. MOTLEY: I'll let Ms. Nial look for 

2 it. 

3 MR. COFER: Okay. Well, before you 

4 answer his question, I'd like to make sure that the 

5 jury has an opportunity to consider the complete 

6 context of the doctor's statements. So I'd ask if you 

7 would, please, refrain from answering until Ms. Nial 

8 finds it for me. 

9 Q. Well, let me — 

10 MR. COFER: I appreciate the courtesy. 

11 Q. — withdraw that question and ask another one, 

12 Doctor. Is it your opinion today, as we sit here in 

13 Burlington, Vermont, in November, with snow falling 

14 outside, that there has been additional new evidence 

15 emphasizing the importance of secondhand environmental 

16 or passive smoke exposure in the causation of lung 

17 cancer? 

18 MR. COFER: Objection. "Additional" 
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19 since when? 

20 Q. In the last five or six years. 

21 A. Yes. 

22 Q. And can you review for the jury that evidence, 

23 please? 

24 A. Well, the additional evidence as accumulated in 

25 the last five years relates to spousal exposure to a 
0044 

1 large extent, that is exposure to individuals who live 

2 and are intimately associated with the subject 

3 developing the lung cancer. And in those instances, 

4 assuming high — heavy exposure and prolonged exposure, 

5 and particularly the occurrence of adenocarcinoma in 

6 persons of this type, there is strong evidence to 

7 indicate that this type of exposure results in the 

8 development of lung cancer, specifically of the 

9 adenocarcinoma type. 

10 Q. And I believe you report the spousal studies at 


11 

footnote 82A; is 

that correct? Do you recall that? 

12 

A. 

May I confirm that? 


13 

Q. 

Sure, right 

here. I 

think she found where it was. 

14 


MR. 

COFER: 

Where is it? 

15 


MS . 

NIAL: 

It's in the first column. 

16 


MR. 

MOTLEY: 

The first column, right 

17 

under 

■ the bold type. 


18 


MR. 

COFER: 

Right under the "Bronchogenic 

19 

Carcinoma"? 



20 


MR. 

MOTLEY: 

Correct. 

21 


MR. 

COFER: 

Thank you. 

22 

A. 

Yes, 28A relates to 

smoking per se, the initial 


23 studies that were carried out to establish 

24 epidemiologically a causative association. Table 28A 

25 does not refer to indirect or environmental exposure. 
0045 

1 Q. Okay. "Recently published data," you wrote — 

2 maybe I pointed you to the wrong thing — "from a 

3 multi-center study provides additional new evidence 

4 emphasizing the importance of spousal smoking as a risk 

5 factor for bronchogenic carcinoma"? 

6 A. Yes, that's the study I referred to. 

7 Q. Okay. 

8 A. The most recent — it was published in 1993 by 

9 Fontham and her associates. 

10 MR. ECK: By who? 

11 MR. MOTLEY: Elizabeth Fontham, 

12 F-O-N-T-H-A-M. 

13 Q. In the Journal of the American Medical 

14 Association? 

15 A. Yes. 

16 Q. Sir, is it your testimony and belief and opinion 

17 that adenocarcinoma of the lung is closely associated 

18 with long-term intense secondhand or environmental 

19 tobacco smoke? 

20 MR. COFER: Object the form of the 

21 question; it's vague. 

22 Q. Can you answer that? 

23 A. Well, the epidemiological studies indicate with a 

24 great deal of statistical strength that adenocarcinomas 

25 are more frequently associated with environmental 
0046 

1 exposure than other of the traditional types of cancer 

2 of the lung, that is the morphologic types. 

3 Q. Are you familiar with any studies published on the 
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measurement of nitrosamines within three or four feet 
of the breathing zone of someone smoking a cigarette? 

A. I'm not familiar with that information. 

Q. Would that be interesting information if you saw 
it? 

MR. COFER: Objection. 

A. Yes. 

Q. Have you seen anything published in the medical 
literature about nitrosamines measured three or four 
feet from the breathing zone of a smoker? 

MR. COFER: Objection; asked and 

answered. 

A. No, I have not. 

Q. Dr. Craighead, do you remember my law partner who 
used to come up here and take your deposition a lot, 
Charles Patrick? 

A. Yes. 

Q. Very pleasant man. 

A. Yes, we've met on several occasions. 

Q. In the case of Hill versus Owens-Illinois, dated 
August 14th, 1989, Mr. Patrick asked you a question 
about in the 1970s, did you serve in any capacity as an 

advisor or anything of that nature to the Tobacco 
Research Council or Council for Tobacco Research, as 
it's officially named. 

A. Yes. 

Q. Do you recall that question? 

A. I recall the question. I don't recall the context 
in which it was asked and the subsequent questions. 

Q. Well, you did in fact for a period of less than 
one year, from 1976 to 1977, were a member of the 
Scientific Advisory Board of the Council for Tobacco 
Research; is that correct? 

A. Yes. 

Q. And you only attended two or three meetings; is 
that correct? 

A. Well, I attended one or two meetings before I was 
officially a member of the council advisory board and 
only two or three minutes — meetings after that. 

MR. COFER: At this point I'll object to 

you asking leading questions in that apparently you 
have adopted Dr. Craighead as your witness; 
accordingly, leading questions are improper. 

MR. MOTLEY: Thank you, judge. 

MR. COFER: Sure. 

Q. Now, Dr. Craighead, can you tell us how you came 
to be interested in membership on the Scientific 

Advisory Board? 

A. Well, I wouldn't say I became interested in 
membership. I was contacted by a representative of the 
council, I don't recall who that was, and asked if I 
would participate as a consultant in a grant review 
session. And as I recollect, and that's twenty years 
ago and my recollection could be faulty, I participated 
in at least one and probably two reviews. And after 
that, I was invited to become a member of the 
Scientific Advisory Board, which I was invited to serve 
as a consultant. 

Q. Do you recall. Dr. Craighead, anything about the 
interview process? 

A. I don't think there was an interview process. 
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15 Q. Do you recall with whom you spoke prior to being 

16 invited to serve? 

17 MR. SCHEINER: Objection to this line of 

18 questioning. If you want to ask Dr. Craighead 

19 questions about CTR that go to his qualifications as an 

20 expert witness, then I think that's entirely proper, 

21 but I think it's clear that his deposition has been 

22 noticed as an expert witness, not as a fact witness 

23 with regards to CTR. He's not been subpoenaed. My 

24 understanding is he's being paid as an expert witness 

25 for his testimony here today, so I object to any series 
0049 

1 of questions if you — dealing — using him as a fact 

2 witness. If you want to renotice his deposition and 

3 have a fact deposition, we can do that. 

4 MR. MOTLEY: Well, you're very kind. 

5 That's a unique practice that doesn't exist in 

6 Mississippi, sir. 

7 Q. Dr. Craighead, can you answer my question, if you 

8 recall who might have interviewed you? 

9 A. Well, I wasn't interviewed, as I indicated. I 

10 participated in — 

11 Q. Right. 

12 A. — several grant review sessions, or one or two. 

13 After that, I was invited to become a formal member. 

14 Q. Yes, sir. You don't recall then going through any 

15 process of any kind? 

16 A. I don't believe there was a review process — 

17 Q. Okay. 

18 A. — an interview process per se. 

19 Q. As an academic pathologist in 1984, do you recall 

20 receiving something entitled "Chronic Exposure of Mice 

21 to Cigarette Smoke," the final report — alleged final 

22 report of research performed by Microbiological 


23 

Associates, Bethesda, 

Maryland? 


24 

A. 

Yes . 




25 


MR. 

. SCHEINER: Objection to form. 

0050 






1 

A. 

I received 

that 

at one time. 

yes. 

2 

Q. 

Did you — 

have 

you recently 

conducted any 


3 analysis of the data that's contained in that 

4 particular publication, sir? 

5 A. No, I have not. 

6 Q. Okay. 

7 A. I read it through. I did not — I did not analyze 

8 the data. 

9 Q. Are you familiar with Dr. Carol Henry? 

10 A. Not personally, no. 

11 Q. Do you know of her? 

12 A. Yes. 

13 Q. What do you know of her? 

14 A. I don't know very much. I don't really think I 

15 can expound on that. 

16 Q. Okay. Have you reviewed any accounts of her 

17 dissatisfaction with the document I just showed you 

18 which you received some time in 1984? 

19 A. No, I — 

20 MR. COFER: Objection; lack of 

21 foundation. 

22 A. I know nothing about — 

23 Q. Okay. 

24 A. — what Dr. Henry or anyone else might have said 

25 about that document. I haven't discussed it, to the 


http://legacy.library.ucsfadm/del/)kktp?^O0/(pdlndustrydocuments. ucsf.edu/docs/msxl0001 



0051 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0052 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0053 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


best of my recollection, with anyone. 

Q. When you were — the brief time you were serving 
as a consultant to the Council for Tobacco Research or 
however you define it — 


MR. SCHEINER: Objection to the form. 

Q. — do you recall meeting a Dr. John Kreisher? 

A. The name is familiar. I don't recall one way or 

another. 

Q. Do you know a Dr. Paul Brubaker? 

A. No, I don't recall that name. 

Q. Doctor, in chapter 13 of the book — you didn't 
write this chapter, but since you edited the entire 
book, there's a section entitled "Nicotine and Nicotine 
Addiction." Are you familiar with that? 

MR. COFER: Excuse me again. Counsel, if 

you're going to ask him a question about the book, can 
you tell us what page, so we can find it? 

MR. MOTLEY: Yeah, page 231. 

MR. COFER: One second so we can get 

that, okay? 


MR. MOTLEY: Sure. 

MR. COFER: And if you're going to quote 

from it, if you could be so kind as to direct us where 
you're reading from, that would be helpful. 

Q. Are you familiar with the section in chapter 13 


entitled "Nicotine and Nicotine Addiction"? 

A. Yes, this is a chapter by Dr. Carl Becker of what 
was formerly Marquette Medical School in Minneapolis — 
or I'm sorry, Milwaukee. 

Q. Milwaukee. 

A. Milwaukee. 

Q. Yes. And I take it you did review that section? 

A. Yes, I did. 

Q. Do you agree with Dr. Becker that nicotine is an 
addictive substance, sir? 

MR. COFER: Objection; lack of 

foundation. 

A. Well, I am of the opinion that nicotine is an 
addictive substance — 

Q. It is an addictive substance? 

A. At least in some individuals. I don't recall 
without reading this section again precisely what Dr. 
Becker said. I just don't recollect the specifics. 

Q. Sir, at one time, and I don't know whether you 
still are or not, were you an officer of a corporation 
that you set up? 

A. Yes. 

Q. Are you still an officer of that corporation? 

A. Yes. 

Q. What is the name of that, sir? 

A. IBC, International Biomedical Consultants. 

Q. Is it a for-profit or not-for-profit? 

A. It's for-profit. 

Q. Have you — 

A. It's an S corporation. 

Q. It's a what, I'm sorry? 

A. S corporation. 

Q. S corporation. Have you ever been an officer for 
a not-for-profit corporation? 

A. Yes. 
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11 Q. And tell me the circumstances of that. 

12 A. I was an officer, president of, and formally a 

13 member of the board of directors of University 

14 Associates in Pathology, which is a practice 

15 corporation at the University of Vermont for faculty 

16 members. 

17 Q. Are you familiar with 501C chapter IRS filing, 

18 sir? 

19 A. Yes. 

20 MR. SCHEINER: Objection to questions 

21 regarding the Internal Revenue Code. This witness 

22 certainly has not — has not been demonstrated to be an 

23 expert on tax law. 

24 MR. MOTLEY: Live and learn, sir. 

25 Q. How are you familiar with 501C filings, sir? 

0054 

1 A. Well, in the course of my work with nonprofit 

2 corporations. 

3 Q. Such as? 

4 A. Such as University Associates in Pathology. 

5 Q. When you were invited to join the Council for 

6 Tobacco Research, sir, did they tell you that it was a 

7 trade association? 

8 MR. SCHEINER: Objection to form. 

9 MR. COFER: Objection. Thanks. 

10 A. I'm not aware of that, no. 

11 Q. Do you know what a trade association is, like a 

12 chamber of commerce? 

13 MR. SCHEINER: Objection to form. 

14 MR. COFER: Again vague. Definition of 

15 trade association; who's definition? 

16 Q. The tax code, sir. 

17 A. I don't know what the tax code definition is. 

18 Q. Do you know what a trade association is generally, 

19 lobbying — 

20 A. No, what I would know would be an opinion rather 

21 than what would be factually defined in any documents 

22 such as the IRS documents. 

23 Q. Okay. Well, what do you just generally understand 

24 it to be? 

25 MR. COFER: Well, wait a second, he told 

0055 

1 you he has no idea of what it is. 

2 MR. MOTLEY: He didn't say that. 

3 MR. COFER: Excuse me, he said he didn't 

4 know — 

5 MR. MOTLEY: Sir, he said what he said. 

6 MR. COFER: Mr. Motley — Mr. Motley, let 

7 me state my objection, please. 

8 MR. MOTLEY: Sure, but you're not allowed 

9 to make speaking objections either, and I've been 

10 rather tolerant of them. If you want to just object to 

11 the form, I will accept whatever risk befalls me. 

12 You're not supposed to make speaking objections under 

13 Mississippi rules. 

14 MR. COFER: Well, let me ask this 

15 question: Then are all objections other than 

16 objections to the form reserved? Will you stipulate to 

17 that? 

18 MR. MOTLEY: Well, I assumed that that's 

19 what we were doing. That's — 

20 MR. COFER: Well, if we can stipulate to 

21 that, that's fine. 
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22 Q. Okay. Go ahead. 

23 MR. COFER: That won't prevent me from 

24 making objections if I feel I need to clarify the 

25 record, but I'll honor that stipulation to the best I 
0056 

1 can. 

2 A. Well, this is a subject I don't feel I'm 

3 particularly qualified to define. 

4 Q. I'm not asking you as an expert. What's your 

5 common understanding of what that — 

6 A. My lay understanding of a trade association would 

7 be one that is established to serve as an advocate and 

8 a clearinghouse for information concerning a particular 

9 substance or product of a corporation. 

10 MR. COFER: Mr. Motley, I'm going to move 

11 to strike that as that is a lay opinion and not germane 

12 to any issue in this case. 

13 Q. Dr. Craighead, if you had been told that the 

14 Council for Tobacco Research was a trade association 

15 under the IRS code, that is whatever that definition 

16 might be, a trade association, would you have accepted 

17 the invitation to be a consultant to a trade 

18 association? 

19 MR. SCHEINER: Objection. 

20 MR. COFER: Objection. 

21 MR. SCHEINER: Object to the form; lack 

22 of foundation. 

23 MR. COFER: And also calls for 

24 speculation. 

25 A. By my definition, I did not understand it to be a 
0057 

1 trade association, and I don't think I would have 

2 associated myself with the organization under those 

3 circumstances. 

4 Q. Do you know, did — what did they represent 

5 themselves to be before you accepted their invitation? 

6 A. It was a grant-awarding agency established by a 

7 number of different tobacco firms to explore the causes 

8 or alleged causes of disease and influences on health 

9 of persons using tobacco products, and the grants that 

10 the Tobacco Research Council or the Council for Tobacco 

11 Research awarded were for the purposes of understanding 

12 better the biology of disease or the biology of tissues 

13 that might relate to this issue. 

14 Q. Doctor, did you understand that the Council for 

15 Tobacco Research board when you served as — the 

16 limited time when you served as a consultant, was 

17 composed of persons elected by executives at the 

18 tobacco companies who were the sustaining members of 

19 that organization? 

20 MR. SCHEINER: Objection to the form. It 

21 assumes facts not in evidence, lack of foundation. 

22 MR. MOTLEY: Sure. That's a brave one 

23 there. 

24 A. If that is the case, I was not aware of that, and 

25 I might say that I did not address myself specifically 
0058 

1 to organizational questions. And again, I should 

2 emphasize that I'm speaking from recollection — 

3 Q. Sure. 

4 A. — of an experience some twenty years ago. 

5 Q. Yes, I understand, and I'm going to share some 

6 documents with you in a moment that may help refresh 
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7 your recollection about what may — may have been said 


8 

or, more importantly, what 

was not said to 

you at the 

9 

time. 




10 

MR. 

COFER: 

Objection; move to strike 

11 

that, argumentative. It's 

not a question. 

It' s 

12 

inappropriate in 

this context. Mr. Motley, 

I ask you 

13 

just ask the witness questions. 


14 

MR. 

MOTLEY: 

Judge — 


15 

MR. 

COFER: 

It — 


16 

MR. 

MOTLEY: 

— you left your 

robe at 

17 

home. 




18 

MR. 

COFER: 

Mr. Motley — Mr. 

Motley, you 

19 

know the protocol for a deposition. 


20 

MR. 

MOTLEY: 

I do. 


21 

MR. 

COFER: 

This is not time 

for jury 

22 

argument. I'd appreciate 

if you'd just ask 

the witness 

23 

questions. 




24 

MR. 

MOTLEY: 

Thank you very much. 

25 

Q. Did anyone 

on the staff of the Council 

for Tobacco 

0059 






1 Research share with you, sir, any internal tobacco 

2 company memoranda describing what they viewed to be the 


3 

purpose of this 

Scientific 

Advisory Board? 

4 

A. 

No. 



5 


MR. 

SCHEINER: 

Object to form. 

6 

A. 

No. No. 



7 


MR. 

MOTLEY: 

It's a shame that you can't 


8 find something that's in my lap. 

9 MR. COFER: Mr. Motley, if you're going 

10 to show the witness documents, do you have copies that 

11 counsel can refer to? 

12 MR. MOTLEY: Yes. 

13 MR. COFER: Can I see them, please, as 

14 you use the documents? 

15 MS. NIAL: Yes. 

16 MR. COFER: Thank you. Do you want to go 

17 off the record while you're looking for documents? 

18 MR. MOTLEY: Yeah, let's do that. Let's 

19 go off the record. 

20 THE VIDEOGRAPHER: Okay, we're off the 

21 record at approximately 7:48 p.m. 

22 (A brief break was taken.) 

23 (Deposition Exhibit No. 4 was marked for 

24 identification.) 

25 THE VIDEOGRAPHER: We're back on the 

0060 

1 record at approximately 7:55 p.m. 

2 Q. Dr. Craighead, I have handed you Plaintiff's 

3 Exhibit 4, which I ask you to understand is the 

4 document produced to us by the Council for Tobacco 

5 Research, and it purports to be the recording of a 

6 Grants and Contracts Meeting of November 14th, 1973. 

7 My first question to you, sir, is I believe you've 

8 told me you have in fact attended such meetings in the 

9 past, is that correct, where they reviewed grants? 

10 A. The meetings I attended were strictly for the 

11 review of grant proposals — 

12 Q. All right, sir. 

13 A. — and not administrative meetings or not meetings 

14 concerned with policy. 

15 Q. Do you see the names of any — on page 2, of any 

16 of the Scientific Advisory Board members that you may 

17 have served with? 
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A. The names that I see are Sommers and Wyatt. 

Q. And who are they, sir? 

A. Well, Dr. Sommers, while I was a member for the 
one year, was chairman; and Dr. Wyatt was another 
consultant, a pathologist consultant. 

Q. Did you know Mr. Leonard Zahn, a publicist? 

MR. SCHEINER: Objection; leading. 

A. I can't recall one way or another. 

Q. Did you see Mr. David Hardie? 

A. I can't recall. 

Q. Mr. William Shinn? They're lawyers? 

MR. SCHEINER: Objection. 

A. No. 

Q. Mr. Ed Jacob and Tim Finnigan, lawyers? 

MR. SCHEINER: Objection. 

A. No. I just — I may have. I just don't recall. 
This is in 1973. 

Q. Sure, I understand. 

A. I didn't have anything to do with the organization 
at that time, but I wouldn't have recalled the names of 
any of the attorneys that might have — or are listed 
here. 

Q. Okay. Did you ever meet a woman attorney named 
Janet Brown? 

MR. SCHEINER: Objection to the question 

as testifying. 

A. I can't recall that I have. 

Q. Do you recognize the name Chadbourne & Parke as a 
law firm? 

A. Yes. 

Q. Do you recognize that as a law firm that had some 
legal responsibilities in regard to the Council for 
Tobacco Research? 

MR. SCHEINER: Objection; leading. 

A. No, I wouldn't know it in that context. 

Q. How do you know the firm, sir? 

A. I have testified at the behalf of — at their 

request in other matters. 

Q. Okay. 

A. Asbestos matters. 

MR. MOTLEY: That's a new one. Got no 

conscience too. That's not on the record. 

MR. COFER: No, it's on the record. 

MR. MOTLEY: That's fine. Good. Then 

I'll voluntarily strike it. It was a little aside to 
the doctor from me. 

Q. Doctor, I — 

MR. MOTLEY: This would be 5, ma'am. 

(Deposition Exhibit No. 5 was marked for 

identification.) 

MS. NIAL: We have an extra one if 

anybody on the other side of the table would like to 
have one. 

Q. Could you take a look — you can look at mine. 

MS. NIAL: Oh, I'm sorry. 

Q. Here you go. 

MS. NIAL: Would you like to keep one, as 

a souvenir? 


MR. TARDY: Um-hum. 

MR. ALDEN: I'll make an objection to 
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this to the extent it involves joint defense matters. 

I believe this is a Merle Williams document, and to the 
extent it involves matters of joint defense, I'm going 
to object to the use of the introduction of any 
evidence relating to it. 

MR. COFER: Specifically it's referring 

to I believe what's been marked as Exhibit No. 5. 

MR. MOTLEY: I think we were going to 

reserve objections? 

MR. COFER: Well, with respect I think to 

work-product and attorney-client privilege, just out of 
an abundance of caution, even though you have 
stipulated that we'll reserve objections, we'll go 
ahead and try to make them as we go. 

MR. MOTLEY: This is deprivileged in this 

very case, gentlemen. 

MS. BARNHART: I just want to make an 

objection on behalf of Brown & Williamson to the use of 
this document, a Merle Williams document. We're not 
waiving any privilege. 

Q. Dr. Craighead, you've read that document I take 
it with some interest? 

A. Yes. 

MR. SCHEINER: Objection. 

MR. COFER: Objection; argumentative. 

Q. Have you seen that document prior to today? 

A. No, I have not. 

Q. You see it refers to the date 1978, but it refers 
to 25 years on the second page, sir? 

A. Yes. 

Q. Of the Council for Tobacco Research. That would 
take us back to 1953? 

A. Yes. 

Q. Sir, before you joined the Council for Tobacco 
Research, did anyone indicate to you, sir, that it was 
viewed at least by this as a Brown & Williamson 
document, sir, in that Mr. Pepples — did you know Mr. 
Pepples? 

A. No, I did not. 

Q. Indicate — did anyone ever indicate to you prior 
to your accepting the invitation, although you stayed 
there only a year, that the Council for Tobacco 
Research had certain value to the industry, including 
direct legal protection derived by Brown & Williamson, 
and the political and public relations advantage 
accruing to the industry? 

MR. COFER: Object to the form. 

Q. Anyone ever share that with you? 

A. No, that was never stated to me. 

Q. Did anyone share with you that the Council for 
Tobacco Research is our window on the world of smoking 
and health research, which avoids the research dilemma 
presented to a responsible manufacturer of cigarettes, 
which on the one hand needs to know the state of the 
art, and on the other hand cannot afford the risk of 
having in-house work turn sour? 

MR. COFER: Object to the form. 

A. That was not stated to me. 

Q. The point that they indicate to you, that the 
point at least enjoyed by Mr. Pepples, is the value of 
having CTR doing work in a nondirected and independent 
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14 fashion as contrasted with work either in-house or 

15 under Brown & Williamson contract, which if it goes 

16 wrong can become the smoking pistol in a lawsuit? 

17 MR. COFER: Object to the form. 

18 Q. Anyone ever discuss smoking pistols with you? 

19 A. No. 

20 Q. And did anyone ever reveal to you that one of the 

21 industry sponsors' enjoyments of the Council of Tobacco 

22 Research was to maintain a controversy about smoking 

23 and health? 

24 MR. COFER: Object to the form. 

25 MR. SCHEINER: Objection. 

0066 

1 A. No, that was never stated to me. 

2 Q. All right, thank you, I'm done with that one. 

3 Thank you. 

4 If you could look at page 3? 

5 A. Page 3? 

6 (Deposition Exhibit No. 6 was marked for 

7 identification.) 

8 MR. COFER: Sir, you're asking the 

9 witness to look at page 3 of Exhibit 6? 

10 MR. MOTLEY: Yes. 

11 MR. COFER: Thank you. 

12 MR. MOTLEY: Tom, would you mind giving 

13 that copy to him? It doesn't mention talc. I'll 

14 represent to you, or asbestos. 

15 MR. SCHEINER: I'm sorry, is there 

16 another copy or not? 

17 MR. MOTLEY: Mr. Tardy is going to be 

18 kind enough to give you his copy. 

19 Q. Let me ask you some questions of a general nature 

20 first, please. Doctor. 

21 A. Yes, I haven't completed reading it. 

22 Q. Oh, I apologize to you. I apologize, I'm sorry. 

23 MR. COFER: You just asked him to read 

24 page 3, Mr. Motley? 

25 MR. MOTLEY: Well, right now that's what 

0067 

1 I asked him to do. 

2 MR. COFER: Well, he said he hadn't 

3 finished reading, so I wanted the record to show that 

4 he was reading one page of a 36-page document, and he 

5 is reading page 3 of that document. 

6 MR. MOTLEY: That's correct. 

7 A. All right. 

8 Q. Dr. Craighead, let me ask some general questions 

9 first. Have you ever heard the term the Tobacco 

10 Research Council, which is a British, United Kingdom, 

11 industry group? 

12 MR. COFER: Objection; leading. 

13 MR. SCHEINER: Objection. 

14 A. Yes, I have heard it. 

15 Q. And what do you understand it to be? 

16 A. I don't have a good understanding. I've heard the 

17 t e rm. 

18 Q. Okay. Did you ever have any dealings with the 

19 Tobacco Research Council? 

20 A. Of Great Britain? 

21 Q. Yes. 

22 A. No. 

23 Q. Have you ever seen that document before today? 

24 A. No. 
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Q. Have you seen it reported in the media? 

A. Well, I've seen certain things reported in the 
media or in Science Magazine, but I can't recall that I 
have seen or read about this particular document, but I 
haven't really studied the document. 

Q. Yes, I understand. Let me ask this question, sir: 
When you were invited to join the Council for Tobacco 
Research Scientific Advisory Board, did anyone 
affiliated with the Council for Tobacco Research 
provide you with a copy of that document, to the best 
of your recollection? 

A. No, they did not. 

Q. Would you look, sir, at the back, please, and in 
the appendix 1, and kindly look on the second page of 
that? The Council for Tobacco Research is listed, and 
there's some names listed. 

MR. COFER: For the record, that's page 

35 of this document? 

MR. MOTLEY: Page 35 of the document. 

Q. Do you see that, sir? 

A. Yes. 

Q. And do you recognize the names of any of the 
persons who allegedly were visited by the authors of 
this 1964 report? 

MR. COFER: Objection. 

MR. SCHEINER: Objection; argumentative. 

MR. COFER: Well, lack of foundation. 

That hasn't been established. 

MR. MOTLEY: Say what? 

MR. COFER: That hasn't been established 

through this witness that anyone visited anyone. 

Q. Go ahead. Doctor. 

MR. COFER: I think he's testified that 

he's never seen this document. 

MR. MOTLEY: Sure. 

MR. COFER: He hasn't seen it in the 

newspapers. He's never heard of the Tobacco Research 
Council. And so I'd object to him testifying about any 
substance-containing document. 

MR. MOTLEY: Are you guys going to 

reserve your objections or not? 

MR. COFER: Yes. 

MR. SCHEINER: Yeah, they're reserved. 

A. To repeat what my recollection of your question 
is, do I recognize any of these names? 

Q. Yes. 

A. And the names I recognize are Dr. Richard Bing, 

Dr. Little, Dr. Hoyt — or Mr. Hoyt, Dr. Hockett. 

Q. Was Dr. Hockett a member of the Scientific 
Advisory Board or the staff? 

A. He was staff of the council. 

Q. And you knew him? 

A. Very superficially. I knew of him and saw him at 
the meetings. 

Q. Did Dr. Hockett share anything about this trip 
with you, alleged trip, by two scientists from the 
Tobacco Research Council? 

A. No. No information about the Tobacco Research 
Council, any trips, were provided me, to the best of my 
recollection. 
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Q. Sir, returning to page 3 of the document, would 
you look, sir, at the second paragraph, the sentence 
midway, beginning, "The leadership in the U.S. smoking 
and health"; do you see that? 

A. Um-hum. Yes. 

Q. "The leadership in the United States smoking and 
health situation therefore lies with the powerful 
Policy Committee of senior lawyers advising the 
industry, and their policy, very understandably, in 
effect is, quote, don't take any chances, end of 
quote. It is a situation that does not encourage 
constructive or bold approaches to smoking and health 
problems, and it also means that the Policy Committee 
of lawyers exercises close control over all aspects of 
the problems." 

Now, did anyone during the year you were with the 

Council for Tobacco Research serving on the Scientific 
Advisory Board discuss with you something called the 
Policy Committee of lawyers? 

A. No. 

Q. What about the Committee of Counsel, 

C-O-U-N-S-E-L? 

A. I'm not acquainted with that term. 

Q. The General Counsel Committee? 

A. I'm not acquainted with that term. 

Q. The Ad Hoc Committee? 

A. No. 

Q. Page 6, please, sir. If you look at the bottom of 
page 6, sir, the "Influence of the Lawyers"? "In 
consequence of the importance of the lawsuits, the main 
power in the smoking and health situation undoubtedly 
rests with the lawyers, and particularly with the 
Policy Committee of lawyers. The members of this 
committee are," and then they list Henry Ramm, R.J. 
Reynolds, chairman; Cy Hetsko, American Tobacco 
Company; Addison Yeaman, Brown & Williamson; Paul 
Smith, Philip Morris; Fred Haas, Liggett & Myers; John 
Russell, Lorillard. "This committee is extremely 
powerful; it determines the high policy of the industry 
on all smoking and health matters, research and public 
relations matters, for example, as well as legal 

matters, and it reports directly to the presidents. 

The committee is particularly concerned with possible 
congressional legislation, and it drew up the Cigarette 
Advertising Code. We understand that the code was 
largely the work of Mr. Haas." 

Now, sir, if you didn't know anything about this 
committee, I take it you didn't know anything about the 
members; is that true? 

A. That's correct. 

MR. COFER: Mr. Motley — 

Q. I'm sorry, I misstated. Mr. Haas will take 
offense at this. The code — voluntary code was 
largely the work of Mr. Ramm of R.J. Reynolds. I 
misspoke. 

MR. COFER: Mr. Motley? 

MR. MOTLEY: Yeah. 

MR. COFER: I object to your use of this 

document. The witness has testified he's never seen 
it, has no knowledge of it, and essentially you're just 
reading portions of the document into the record this 
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21 witness can't verify, corroborate, and I think it's 

22 inappropriate use of the document in this deposition. 

23 Q. Turn, please. Dr. Craighead, to page 15, the 

24 first paragraph, sir, "Smoking and Health Research in 

25 the United States." "Smoking and health research is 
0073 

1 carried out or supported in the United States by 

2 tobacco manufacturers in their own laboratories and 

3 under contract with outside research firms, by the 

4 Council for Tobacco Research - United States of 

5 America." Then they list several other organizations; 

6 is that correct? 

7 A. Yes. 

8 MR. COFER: Would you please read the 

9 whole sentence, sir? 

10 MR. MOTLEY: Sure. 

11 Q. "By the National Cancer Institute of the 

12 Department of Health, Education and Welfare, by the 

13 American Cancer Society, by Dr. Wynder and" — 

14 MR. COFER: Wynder. 

15 Q. "Wynder and his division of the Sloan-Kettering 

16 Institute, and by Drs. Bock and Moore at the Roswell 

17 Park Institute of New York State Department of Health." 

18 MR. COFER: Thank you very much. 

19 MR. MOTLEY: You're welcome. 

20 Q. Then down to paragraph A, "Smoking and Health 

21 Research by U.S. Manufacturers," you see that 

22 paragraph, sir? 

23 A. Yes. 

24 Q. It says, "Smoking and health research by U.S. 

25 manufacturers is largely conditioned by two factors: 
0074 

1 One, the personal beliefs of the presidents that 

2 nothing against smoking has been proved, as mentioned 

3 in the introduction to this report. Number two, the 

4 dilemma posed by the lawsuits. The manufacturers have 

5 to choose between: A, Doing no smoking and health 

6 research and being represented in lawsuits as 

7 negligent, although, quote, to meet public concern, 

8 quote, they finance CTR and American Medical 

9 Association research. Doing smoking — B, Doing 

10 smoking and health research and being forced to admit 

11 in lawsuits that their experiments have caused cancer 

12 in animals, and yet that they have made no changes in 

13 tobacco smoke to eliminate the tumors." 

14 Sir, did anyone share with you any research that 

15 the tobacco companies may have done with animals that 

16 produced cancer? 

17 MR. SCHEINER: Objection. 

18 MR. COFER: Object to the form of the 

19 question. 

20 A. No, I've never seen any research reports of work 

21 done by the tobacco industry. 

22 Q. Did they provide you, sir, prior to your accepting 

23 the invitation, with any internal biological testing or 

24 health studies on animals? 

25 A. No. 

0075 

1 Q. "They" being the tobacco companies or the staff of 

2 the council. 

3 A. No. 

4 Q. Page 16, sir. Give us one second. Doctor. This 

5 is a terrible copy. 
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6 If you look mid page, sir, the sentence beginning 


7 

"the 

short-term 

biological research." "Is short-term 

8 

and 

not cancer research. 

primarily for" — 

9 


MR. 

COFER: 

Where are you, Mr. Motley? 

10 

Q. 

The sentence right 

here — 

11 

A. 

Okay. 



12 


MS . 

NIAL: 

Right above 1 and 2. 

13 


MR. 

COFER: 

Okay, thanks. 

14 

Q. 

"The short- 

term biological research is designed to 

15 

produce a smoke 

that" — 


16 


MR. 

MOTLEY: 

You underlined the wrong 

17 

one, 

didn't you? 



18 


MS . 

NIAL: 

We did? Not that one. 

19 

Q. 

I'm sorry. 

"The basic point is, however, that the 

20 

biological research" — 


21 


MR. 

COFER: 

Wait, wait, wait. 

22 


MS . 

NIAL: 

We've gone up to the top of 

23 

that 

paragraph. 



24 


MR. 

COFER: 

Can we strike and start over? 

25 

Q. 

Yeah, start 

over. 

You see the sentence "the basic 

0076 





1 

point, " sir? 



2 

A. 

Yes, I do. 



3 

Q. 

"The basic 

point is 

, however, that the biological 

4 

research, except 

possibly for some work by A.D. Little 


5 Company for Liggett & Myers, is short-term and not 

6 cancer research, primarily for the legal reasons 

7 mentioned above. The short-term biological research is 

8 designed to produce a smoke that, one, has minimum 

9 response in a test, e.g. for ciliastasis, " end of — 

10 end of — 

11 MR. COFER: Paren. 

12 Q. — paren. "That can be related in some" — I just 

13 can't hardly read this — "in some theoretical way to a 

14 human reaction to smoking without actually involving 

15 cancer. Two, that will carry medical or scientific 

16 support from private individuals, e.g. Fisser and" — 

17 MS. NIAL: Konsler. 

18 Q. "Konsler, in a form that can be exploited to build 

19 sales . " 

20 Did anyone share with you, sir, these 

21 observations made by the scientists of the United 

22 Kingdom after they visited the United States? 

23 MR. COFER: Again, object to the form. 

24 A. No. 

25 Q. Page 17. Look at paragraph 2, sir, in the middle 

0077 

1 of the page. 

2 A. Yes. 

3 Q. "Mouse skin painting with smoke condensate, 

4 according to Dr. Little, was scientifically unsound and 

5 based on a fallacy (although CTR has contracted with 

6 Bio-Research Inc. for research of this type). Against 

7 this, both Liggett & Myers and Lorillard scientists 

8 told us quite bluntly that they considered Tobacco 

9 Research Council research was on the correct basis and 

10 CTR's largely without vein." 

11 Sir, did anyone share with you the observations of 

12 these British scientists as gleaned from conversations 

13 with Lorillard and Liggett & Myers that CTR research 

14 was largely without value? 

15 MR. COFER: Object to the form. 

16 A. No. 
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17 

Q. Page 

OO 
\ —1 




18 


MR. 

SCHEINER: Page 18 is 

missing from 

19 

our copy. 





20 

A. It's 

missing from mine too. 


21 


MS . 

NIAL: 

It's missing from mine too. 

22 


MR. 

MOTLEY 

: It's missing 

from 

23 

everybody's. 




24 

Q. Let 

me just 

read you — ask you to 

assume what I 

25 

about to 

read is 

contained on page 18. 


0078 






1 


MR. 

MOTLEY 

: We'11 supply 

page 18 to 

2 

everyone. 





3 


MR. 

COFER: 

Do you have a 

copy of page 

4 

18? 





5 


MR. 

MOTLEY 

: No, we don't 

. 

6 


MS . 

NIAL: 

No, we don't. 


7 


MR. 

MOTLEY 

: It didn't copy page 18. 

8 


MR. 

COFER: 

But just so the record's 

9 

clear, you're going to 

read from some notes that you 

10 

took? 





11 


MR. 

MOTLEY 

: Yes, I'm — 


12 


MS . 

NIAL: 

We did have a ; 

page 18, we ju 

13 

didn't get it copied. 



14 


MR. 

COFER: 

Okay. Then the question is 

15 

going to 

be that 

you're 

going to assume 

. 

16 


MR. 

MOTLEY 

: Assume. 


17 


MR. 

COFER: 

And what you' 

re representin' 

18 

to us is 

you're 

reading 

from what was on page 18; is 

19 

that correct? 




20 


MR. 

MOTLEY 

: Correct. 


21 

Q. I'm 

asking 

you to , 

assume, sir, on ; 

page 18 of the 


22 document we have here, the 1964 document, that it 

23 reports that, "The Council for Tobacco Research 

24 supports only fundamental research of little relevance 

25 to present day problems." I ask you to assume that 
0079 

1 that appears in this document, and I ask you, sir, did 

2 anyone from the Council for Tobacco Research or the 

3 member companies, tobacco member companies, share with 

4 you that the Council for Tobacco Research supports only 

5 fundamental research of little relevance to present day 

6 problems? 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0080 

1 


MR. COFER: Object to the form. And is 

that the entire page 18 or just — 

MR. MOTLEY: That's an excerpt. 

MR. COFER: Thank you. Object to the 

form. 

A. No, that information was not supplied me. 

Q. On page 30, sir. 

MR. MOTLEY: And I do have page 30. 

Q. Do you have page 30? It reads "The Council for 
Tobacco Research - U.S.A." 

A. Yes. 

Q. Look at the second sentence, please, sir. "The 
Scientific Advisory Board" — that's what you served on 
for less than a year? 

A. Yes. 

Q. "Of CTR continues to meet and decide on 
applications for grants to carry out research on what 
appeared to us to be projects of no more than remote 
relevance to current problems." 

Sir, did anyone share with you the observation 
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2 that the Scientific Advisory Board meets and decides on 

3 applications for grants to carry out research on what 

4 appeared to the writers of this, the authors of this, 

5 to be projects of no more than remote relevance to 

6 current problems? 

7 MR. COFER: Object to the form. 

8 A. No, that wasn't shared with me. 

9 Q. All right, I'm done with that document. 

10 Sir, did — while you were affiliated briefly 

11 with the Council for Tobacco Research, did you learn of 

12 the existence of something called the Literature 

13 Retrieval Division? 

14 A. Not to the best of my recollection. 

15 Q. Were you aware that the Council for Tobacco 

16 Research included a Literature Retrieval Division that 

17 lawyers for the tobacco industry could gain access to? 

18 MR. SCHEINER: Objection; leading, lack 

19 of foundation. 

20 A. It's my recollection that they did a good deal of 

21 literature research. I wasn't acquainted with the 

22 division that had that responsibility, but I think they 

23 essentially scoured the literature for any relevant 

24 publications. 

25 Q. Well, did anyone share with you that there was a 
0081 

1 division — an actual division of the Council for 

2 Tobacco Research called the Literature Retrieval 

3 Division when you joined? 

4 A. Not to the best of my recollection. 

5 MR. SCHEINER: Objection. 

6 Q. Sir, have you ever allowed a lawyer to assist you 

7 in designing a research project? 

8 A. No. 

9 MR. SCHEINER: Objection; leading. 

10 Q. Have you ever let a lawyer edit your scientific 

11 papers before they were published in the peer-reviewed 

12 literature? 

13 A. No. 

14 Q. Have you ever let a lawyer red-line or edit out 

15 scientific findings? 

16 A. No. 

17 Q. In your — what is your view of lawyers editing 

18 science, sir? 

19 MR. COFER: Objection; vague. 

20 A. As far as my research is concerned, it's none of 

21 their business, and I can't envision a situation where 

22 objective research should be the subject of review by 

23 attorneys. 


24 

Q. 

And 

editing by attorneys? 

25 

A. 

And 

editing, likewise. 

0082 




1 

Q. 

Have 

you ever had a lawyer try to teach you how to 


2 write a research report so that it wouldn't reveal too 

3 much information? 

4 A. No. 

5 Q. Do you know what the word "vet" means? Not a 

6 veterinarian but editing or vetting something? 

7 A. I've heard that termed used. 

8 Q. Have you ever allowed lawyers to edit or vet your 

9 papers prior to publication? 

10 A. No. 

11 Q. How do you view that practice, sir? 

12 A. Well, I don't think it's of any direct relevance 
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13 to any attorney to deal with basic research, at least 

14 of the type that I work on; and I can't conceive of 

15 basic biologic research being a subject of review by an 

16 attorney. I don't see how that would fit into the 

17 scientific process. 

18 Q. Before you joined the Council for Tobacco 

19 Research, was it discussed with you that they had 

20 something called Special Account Four and Special 

21 Account Five? 

22 MR. SCHEINER: Objection. 

23 A. No. 

24 Q. Were you ever told that Mr. Ed Jacobs maintained a 

25 cash account that would be used to fund projects that 
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1 lawyers recommended through the Council for Tobacco 

2 Research? 

3 MR. SCHEINER: Objection to form. 

4 A. No, I wasn't told that. 

5 Q. Did you know Mr. Ed Jacobs? 

6 A. Not to the best of my recollection. He might have 

7 been present at meetings; I just don't recall. 

8 Q. Sir, were you ever told — were you aware, sir, 

9 that there was a committee called the Research Liaison 

10 Committee which met from time to time with the 

11 scientific staff and the Scientific Advisory Board for 

12 the Council of Tobacco Research? 

13 MR. COFER: Objection to form. 

14 MR. SCHEINER: Object to form. 

15 Q. A group of research people from the tobacco 

16 companies themselves? 

17 MR. SCHEINER: Objection to form. 

18 A. I don't think I ever participated in such a 

19 meeting. I'm not aware of any. 

20 Q. Were you told that that occurred before you 

21 accepted the invitation? 

22 A. No. 

23 Q. Were you told that industry research folks were 

24 rating grant applications prior to your receiving them 

25 to pass upon the merit of them? 

0084 

1 A. No. 

2 MR. SCHEINER: Objection to form. 

3 Q. Were you ever told that lawyers were prereviewing 

4 the grant applications before you had a chance to look 

5 at them? 

6 MR. SCHEINER: Object to the form. 

7 A. No. 

8 Q. Were you ever told that lawyers for the tobacco 

9 companies were refusing to fund certain studies that 

10 the Scientific Advisory Board agreed were meritorious? 

11 MR. SCHEINER: Objection. 

12 A. No, I was not told that. 

13 Q. Were you aware that lawyers were involved in the 

14 grant program at all, sir? 

15 A. Yes. 

16 Q. Would you explain that to us, sir? 

17 A. Well, there was a presence of lawyers at the 

18 meetings, which was something that made me quite 

19 uncomfortable, and there were some closed-door meetings 

20 that I and other of these council were not privy to, 

21 and there was no discussion what those were. 

22 Q. Closed-door meetings, sir? 

23 A. Yes. 
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Q. You left the Scientific Advisory Board after a 
relatively short period of time, did you not? 

A. Yes, I did. 

Q. Would you share with us, sir, your reasons for 
leaving the organization? 

A. Well, they were quite simple. I joined the 
council with the view that I might in some way 
contribute to an understanding of the way that tobacco 
contributes to the development of disease and possibly 
to some resolution of the problems, preventive or 
otherwise, and it soon became apparent to me that the 
grant applications that were being funded and those 
that were being reviewed, while they might be relevant 
to the general science in the area of the — general 
science of the area of pulmonary disease, 
cardiovascular diocese, neuropsychiatric disease 
problems, they did not address the specific problems of 
the health effects of tobacco. They were peripheral to 
this, although they dealt with problems of some 
scientific merit in the various organ systems and 
disease processes of — of those organ systems. 

So I felt that my efforts did not further 
elucidate and assist in the elucidation of the health 
problems associated with tobacco smoking, and that 
since the tobacco industry had claimed the answers 
weren't in, that we did not know whether tobacco 
smoking caused disease, a matter that I did not concur 

with, and that the council was not addressing these 
issues in my opinion in the way that one could develop 
productive information, I decided to resign. 

Q. Sir, would you say that representations were made 
to you by those who extended the invitation that turned 
out not to be true? 

MR. SCHEINER: Objection. 

A. I don't think there were representations made to 
me. I was asked to serve as a scientific consultant on 
research grants, to objectively review what was 
presented to me as a grant application and to render my 
scientific opinion. 

Q. Doctor, had you known that lawyers were involved 
in the grant process and that industry scientists were 
involved in the grant process, would you have joined 
the Council for Tobacco Research Scientific Advisory 
Board which was represented to the public as being 
totally independent of influence of the tobacco 
industry? 

A. How were these lawyers — 

MR. SCHEINER: Object to form. 

A. — involved? Please define that further. 

Q. Yes, sir. Lawyers involved in prescreening grant 
applications and refusing to fund grant applications 
that the Scientific Advisory Board had approved. 

MR. COFER: Objection. 

MR. SCHEINER: Objection to form. 

A. As I indicated, I attended one or two grant review 
sessions prior to becoming a member of the council, and 
there were a few lawyers present at those meetings, to 
the best of my recollection. I did not at any time — 
or I was not aware at any time that lawyers were 
prescreening grants to in any way eliminate them from 
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9 consideration by the Scientific Advisory Board. 

10 Q. Sir, the Scientific Advisory Board advertised 

11 itself in congressional testimony and in full-page ads 

12 that were taken out in newspapers in America through 

13 the Tobacco Institute that it was totally independent, 

14 totally separate and apart, totally hands-off from any 

15 influence by the tobacco industry. When you joined the 

16 Scientific Advisory Board, did you understand that that 

17 was what it was supposed to be? 

18 MR. SCHEINER: Objection to form. 

19 A. That was my understanding when I joined the 

20 organization. That was not my understanding when I 

21 left. 

22 Q. So then you witnessed, yourself, sir, industry — 

23 attempts of industry to influence the selection of 

24 grants or the funding of grants? 


25 



MR 

. COFER: 

Objection; 

leading. 

0088 







1 

Q. 

Would 

you 

just tell 

me what you 

observed? 

2 



MR 

. COFER: 

So did you 

strike the last 

3 

question? 





4 



MR 

. MOTLEY: 

Yes. 


5 



MR 

. COFER: 

Thank you 

very much. 

6 

A. 

I felt 

uncomfortable 

about the 

situation, and I 


7 as I stated previously, I did not feel that the grants 

8 that ultimately were funded addressed the fundamental 

9 issues related to tobacco and health; and therefore, I 

10 chose not to continue my association with the council. 

11 Q. Sir, did anyone tell you prior to your joining the 

12 Council for Tobacco Research Scientific Advisory Board 

13 that an official, a vice president of the Tobacco 

14 Institute, viewed the Council for Tobacco Research as 

15 the best and cheapest insurance that the tobacco 

16 industry could obtain? 

17 MR. COFER: Objection to form. 

18 MR. SCHEINER: Objection to form. 

19 A. I'm not aware of such a statement being made. 

20 Q. Sir, how does it make you feel as you sit here 

21 today, assuming that statement was made, that you were 

22 a member of the Scientific Advisory Board? 

23 MR. COFER: Objection; argumentative, 

24 calls for speculation, no foundation, irrelevant. 

25 MR. MOTLEY: You're supposed to reserve 

0089 

1 your objections. I don't know how in the world a man's 

2 feelings could be speculative. 

3 Q. But you can answer. Dr. Craighead. 

4 MR. COFER: Well, he's speculating what 

5 his feelings would be assuming the facts were true that 

6 you're positing. 

7 A. Well, I wasn't aware of these documents and their 

8 content, and I'm quite surprised and disappointed. 

9 Q. Would it be true, sir, if you'd known of all of 

10 this, these observations that were made, these comments 

11 that were made about the Council for Tobacco Research 

12 and the Scientific Advisory Board, a man with your 

13 credentials, would you have joined such an organization 

14 had you known what the members thought of it? 

15 MR. COFER: Objection; argumentative, 

16 calls for speculation. 

17 A. Well, first, I should emphasize I didn't join the 

18 organization. 

19 Q. I'm sorry, would have joined — 
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20 A. I joined as a consultant. I do not believe that I 

21 would have served as a consultant under those 

22 circumstances. 

23 Q. Do you believe that you were deceived by the 

24 scientific — excuse me, by the Council for Tobacco 

25 Research staff and by the tobacco companies which 
0090 

1 comprised its membership? 

2 MR. COFER: Objection; argumentative. 

3 Q. Assuming the truth of the documents I've shown 

4 you. 

5 MR. COFER: And objection; lack of 

6 foundation. 

7 A. Well, nothing was stated to me specifically about 

8 these various issues, and I wouldn't use the word 

9 "deceived." I was disappointed that the research that 


10 

was being conducted did 

not really address the 


11 

fundamental issues, and 

that is as far as I would go. 

12 

Q. Well, Dr. Craighead 

., specifically December 

the 

13 

10th, 1975 — 




14 

MR 

. COFER: 

Excuse me. Counsel — 

and I'm 

15 

sorry to interrupt. 



16 

MR 

. MOTLEY: 

Sure. 


17 

MR 

. COFER: 

Are you going to read 

from a 

18 

document? 




19 

MR 

. MOTLEY: 

Well, I thought we had 

20 

copies of all these documents, but apparently we 

: don't. 

21 

MR 

. COFER: 

Would you mind if I come over 

22 

and read over your shoulder? I can always look 

over 

23 

your shoulder. 




24 

MR 

. MOTLEY: 

She's got copies she 

said. 

25 

MR 

. COFER: 

Thank you very much. 


0091 





1 

MR 

. MOTLEY: 

While we're doing that, I do 


2 have copies of this one, and would you kindly mark 

3 this? 

4 (Deposition Exhibit No. 7 was marked for 

5 identification.) 

6 MR. MOTLEY: And here's the next one. 

7 (Deposition Exhibit No. 8 was marked for 

8 identification.) 

9 MR. COFER: Mr. Motley, just so the 

10 record's clear, would you refer to the exhibit numbers? 

11 MR. MOTLEY: Yeah, what is the exhibit 

12 number for the one I just gave you, ma'am? 

13 THE REPORTER: No. 7. 

14 MR. MOTLEY: No. 7. 

15 MR. COFER: Is that the — 

16 MR. MOTLEY: American Cancer Society 

17 letter. 

18 MR. COFER: Thank you. And the second — 

19 and the next one is handwritten notes dated 12/10/75? 

20 MR. MOTLEY: Correct. 

21 Q. Dr. Craighead, you're familiar with the American 

22 Cancer Society? 

23 A. Yes, I am. 

24 Q. Have you ever participated in any of their 

25 functions? 

0092 

1 A. I've been a grant applicant to the American Cancer 

2 Society. 

3 Q. Do you believe, sir, that — did anyone from the 

4 Council for Tobacco Research staff or any member 
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5 company provide you with a copy of this letter from the 

6 American Cancer Society to the Tobacco Institute? 

7 A. No, they did not. 

8 Q. Can I have that copy back? I'll give you this 

9 one. 

10 Did anyone, whether they shared the document with 

11 you or not, share with you that the American Cancer 

12 Society in 1971, five years before you were invited to 

13 be a member of the SAB, accused the tobacco industry of 

14 creating a controversy about smoking and health? 

15 MR. COFER: Object to the form of the 

16 question. 

17 A. I was not aware of that statement by the American 

18 Cancer Society. 

19 Q. Are you aware of the advertisement that was placed 

20 in December 1970 by the Tobacco Institute in newspapers 

21 around the United States claiming that the question 

22 about smoking and health is still a question? 

23 MR. COFER: Objection; lack of 

24 foundation. 

25 A. I don't know as I'm acquainted with the specific 
0093 

1 ad you refer to. I've seen that statement made, 

2 however, in the media. 

3 Q. And I believe you told me you didn't agree with 

4 that? 

5 A. I don't agree with it, no. 

6 Q. Or you didn't at the time? 

7 A. I didn't at the time. 

8 Q. And your interest in joining this organization was 

9 to help solve problems, is that fair, public health 

10 problems? 

11 A. That's correct. 

12 Q. And you weren't allowed to do that, were you? 

13 MR. COFER: Objection; leading. 

14 A. Well, insofar as I was a grant evaluator, the 

15 grants I evaluated were, in my opinion, and it's my own 

16 professional opinion, somewhat peripheral to the major 

17 issues. 

18 Q. Let me give you, this will be 8, sir. 

19 THE REPORTER: This is 8. 

20 MR. MOTLEY: Okay. This will be 9. I'm 

21 going to skip ahead one. 

22 MR. COFER: Is 9 the advertisement you 

23 referred to? 

24 MR. MOTLEY: 9 is the ad placed in major 

25 newspapers in December 1970 about which the vice 
0094 

1 president of the American Cancer Society wrote the 

2 letter that I just showed you. 

3 MR. COFER: Again object; lack of 

4 foundation. 

5 (Deposition Exhibit No. 9 was marked for 

6 identification.) 

7 Q. Dr. Craighead, I would ask you to assume that this 

8 ad was placed in major American newspapers in 19 — 

9 December of 1970. Do you see it makes reference to the 

10 Council for Tobacco Research and its independence 

11 completely — complete autonomy, and that it's directed 

12 by a board of ten scientists and physicians; do you see 

13 that, sir? 

14 A. Yes. 

15 MR. COFER: Object to the form of the 
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16 question. 

17 Q. The title of the ad is "After Millions of Dollars 

18 and Over 20 Years of Research," referencing the Council 

19 for Tobacco Research, among others, "The Question About 

20 Smoking and Health is Still a Question." 

21 Are you aware that the Tobacco Institute was 

22 using the Council for Tobacco Research to promote the 

23 idea that there was a question about smoking and health 

24 to American citizens? 

25 MR. COFER: Objection; argumentative. 

0095 

1 A. I wasn't aware of that when I became associated 

2 with the council. 

3 Q. Now, sir, I ask you if you were aware that at 

4 least some members of the — directors of the Council 

5 for Tobacco Research were of the view that Scientific 

6 Advisory Board projects are not all which you — which 

7 were approved by the Scientific Advisory Board were not 

8 funded, and you said you were not aware of that; is 

9 that correct? 


10 


MR. 

COFER: Objection; leading, lack of 

11 

foundation. 


12 

A. 

Perhaps you 

can clarify that question. I don't 

13 

quite understand 

. 

14 

Q. 

Let me give 

you this document. Just let you look 

15 

at 

the last — 


16 


MR. 

COFER: Excuse me, this — 

17 


MR. 

MOTLEY: This is No. 9. 

18 


MR. 

COFER: Thank you. Is this the 

19 

meeting notes? 

Looks like 12/10/75 — 

20 

Q. 

Special directors, December 10th, 1975, which is 

21 

some ten months 

prior to your invitation being 

22 

extended. Doctor 

. 

23 

A. 

Yes, I see 

that. 

24 


MR. 

COFER: Thank you. 

25 

Q. 

Now, if you 

would assume that this was a special 

0096 





1 meeting of the directors of the Council for Tobacco 

2 Research, did anybody, any director or member of the 

3 staff, tell you prior to your accepting the invitation 

4 to be a member of the Council for Tobacco Research 

5 Scientific Advisory Board that the CTR staff determines 

6 what research will be done, not SAB; did they share 

7 that with you? 

8 A. No, they did not. 

9 Q. Did you think that the SAB was going to be 

10 allowed autonomy like was represented in this ad and 

11 independence in making these grant selections? 

12 A. At the time I became a member I did not — I 

13 thought that was the case. 

14 Q. And were you — did they share with you, sir, 

15 prior to your accepting the invitation, that many 

16 Scientific Advisory Board approved projects are never 

17 funded? 

18 A. Yes, I'm aware of that. 

19 Q. You are aware now? 

20 A. I'm aware now. I became aware of that during the 

21 process. 

22 Q. During the process. You weren't told that when 

23 you went in? 

24 MR. COFER: Objection; leading. 

25 A. Well, I assumed that. 

0097 
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I'm sorry. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 

2 

3 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0099 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


Q. You did, okay. 

A. I assumed that because relevance and — 

I'm not finished my answer. 

Q. I apologize. 

MR. COFER: Just a second, just so I can 

be clear, ma'am reporter, would you please read the 
question back so it will be clear what the doctor — 
what question the doctor is answering? Sorry, Doctor, 

I just want the record to be clear. 

(The pending question and partial answer 
were read back.) 

MR. COFER: Thank you very much. 

A. To continue my answer, relevance and priority were 
assigned by the council, and it was my understanding, 
as is usually the case, that more grants might be 
approved for funding than ultimately are funded because 
of the availability of monies, but I don't have 
quantitative information as to what proportion of the 
grants were or were not funded. I just don't know that 
information, never have. 

Q. Doctor, were you told that lawyers would be 
making the decision which grants to fund and which 
grants not to fund? 

MR. COFER: Object to the form. 

A. No. 


Q. Do you think lawyers are better suited than 
scientists to make decisions of relevance? 

A. No, I certainly do not. 

MR. COFER: Object to the form. 

Q. You do not. Do you believe you were misled if you 
weren't told that lawyers were making those decisions? 

MR. COFER: Objection; argumentative, 

assumes facts not in evidence, lack of foundation. 

A. Yes, if lawyers were making the final decision, I 
was not — that was not my impression, and I'm — I 
feel that I was misled in that regard. 

Q. I'm going to hand you as Exhibit — 

MR. MOTLEY: No. 11; is that right? 

THE REPORTER: I believe it's 10. 

MR. TARDY: It's 10. 

(Deposition Exhibit No. 10 was marked for 
identification.) 

Q. Scientific Advisory Board Meeting, Council for 
Tobacco Research, of April 8th and 10th, 1981, and I 
ask you to look at Exhibit 10, sir, and tell me if, 
first, lawyers were shown to be in attendance? 

MR. MOTLEY: It's produced by Philip 

Morris. 


THE VIDEOGRAPHER: Mr. Motley, we have 

about four and a half minutes of tape. 


MR. MOTLEY: 
about finished. 

THE VIDEOGRAPHER: 


And I'm about finished. I'm 


Because it — 


MR. MOTLEY: 
MR. COFER: 
MR. MOTLEY: 
MR. COFER: 
Paragraph number 8, 


I'm about finished. 

So you're about finished? 
Yes. 

Do we have that clear? 
sir. 


Q. 

A. Yes. It says, "No lawyers have been present at 
recent Scientific Advisory Board meetings; however, it 
is my impression that applications approved for rating 
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12 are reviewed by the counsel prior to funding." 

13 Q. By counsel? 

14 A. By counsel. 

15 Q. Lawyers. 

16 A. Okay, counsel. 

17 Q. Is that spelled as lawyers? 

18 A. That's counsel as would be referring to lawyers, 

19 not council as a group meeting under certain 

20 circumstances. 

21 MR. COFER: Well, objection and move to 

22 strike that as nonresponsive, because as I recall the 

23 question, it was whether this document shows whether 

24 lawyers attended this meeting. 

25 MR. MOTLEY: And, well, it doesn't. 

0100 

1 Q. And number 8, I asked you, sir — 

2 MR. COFER: Well, no, no, no, the 

3 question was whether lawyers — 

4 MR. MOTLEY: Listen, gentlemen, you all 

5 reserved your objections except as to the form of the 

6 question, and you're never going to get finished with 

7 this deposition tonight, and the gentleman's indicated 

8 his willingness to stay; and if you keep on 

9 filibustering, we're not going to get done. 

10 MR. COFER: Mr. Motley, I'm not intending 

11 to filibuster, but I just want to make sure the 

12 record's clear the witness answers the question asked. 

13 Q. Dr. Craighead, the list of attendees does not 

14 include anyone who has esquire after his name? 

15 A. No. 

16 Q. Okay. It does include Leonard Zahn, a publicist, 

17 does it not? 

18 MR. COFER: Objection; leading. 

19 A. Well, I don't know — well, Leonard Zahn and 

20 Associates, if that's a publicity firm, I don't know 

21 that. 

22 MR. COFER: If that's a publicity firm? 

23 THE DEPONENT: I don't know that. 

24 Q. We'll assume it is, sir. 

25 MR. COFER: Objection. 

0101 

1 Q. Number 8 indicates, "No lawyers have been present 

2 at recent SAB meetings; however, it is my impression 

3 that applications approved for rating are reviewed by 

4 counsel prior to funding." Were you aware of that, 

5 sir? 

6 A. No, I was not. 

7 Q. That was not shared with you? 

8 A. No. 

9 Q. That would be improper in your opinion, would it 


10 

not? 




11 

A. 

Yes. 



12 



MR. COFER: 

Objection; argumentative 

13 

calls 

for 

speculation. 


14 

Q. 

Your 

answer is — 


15 

A. 

Well, 

as far as the 

scientific content is 

16 

concerned. 

that would be 

not an issue appropriate 

17 

legal 

review. 


18 

Q. 

Thank 

you. 


19 

A. 

Now, 

I can't say that the Council for Tobacco 

20 

Research should not have 

lawyers review for other 

21 

reasons the grants, but 

from the point of view of 

22 

scientific 

quality of the work — 
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23 Q. Yes, sir. 

24 A. — that is not a legal issue. I think that is a 

25 scientific issue. 

0102 

1 Q. And one final thing for the record, do you see 

2 Leonard Zahn's, what he claims to be in this document 

3 — 

4 MR. MOTLEY: I'll put this in the record 

5 next. It's 11 or 12, whichever it is. 

6 A. Public relations counsel. 

7 Q. Thank you. Were you aware that the public 

8 relations counsel attended SAB meetings from time to 

9 time? 

10 A. I don't recall the gentleman's name — attending 

11 meetings that I was at. 

12 MR. COFER: Again, I'll object; lack of 

13 foundation. 

14 Q. The final document — 

15 MR. MOTLEY: Have you got another minute? 

16 Or let's go off. 

17 THE VIDEOGRAPHER: Thirty seconds. 

18 MR. MOTLEY: Let's go off and change the 

19 tape. I've got another document I'll get you to look 

20 at it while we're changing tapes. 

21 THE VIDEOGRAPHER: We're off the record 

22 at approximately 8:49 p.m. That's the end of tape 

23 number 1. 

24 (Deposition Exhibits Nos. 11 through 13 

25 were marked for identification.) 

0103 

1 (A brief break was taken.) 

2 THE VIDEOGRAPHER: We're back on the — 

3 we're back on the record at approximately 8:53 p.m. 

4 MR. MOTLEY: What is the last number you 

5 just gave? 

6 MR. TARDY: This is 13. 

7 Q. Plaintiff's Exhibit No. 12, Dr. Craighead, 

8 purports to be a memo by a scientist for Phillip Morris 

9 named Seligman regarding CTR meeting in October of 

10 1978. Do you see that it references a Mr. Ed Jacobs 

11 appearing at an SAB meeting? 

12 A. It does. 

13 Q. I ask you to assume that Mr. Jacobs was a lawyer. 

14 I'm just asking you to assume that, representing some 

15 of the member companies of the Council for Tobacco 

16 Research. He "appeared to warn the Scientific Advisory 

17 Board against approving work in the area of central 

18 nervous system stimulation. The Scientific Advisory 

19 Board reacted vehemently, claiming it was a legal 

20 problem and to leave the science to them, and they also 

21 indicated that they were not being paid adequately. At 

22 the most recent meeting Ed Jacobs was not present, but 

23 Ad Yeaman said that certain grants would be reviewed by 

24 counsel after receiving SAB approval. The CNS study 

25 grant would certainly fall in that category." 

0104 

1 MR. COFER: So the record's clear, Mr. 

2 Motley is reading from a portion of the document. 

3 MR. MOTLEY: Correct. It's dated October 

4 25th, 1978. 

5 Q. Sir, when you joined the Scientific Advisory 

6 Board, did you expect that lawyers would show up and 

7 warn the scientists not to fund certain studies? 
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Object to the form of the 


8 MR. COFER: 

9 question; leading. 

10 A. No, I did not. 

11 Q. Had you known that lawyers would be given access 

12 to the meetings and allowed to issue warns, would you 

13 have joined the Scientific Advisory Board? 

14 MR. COFER: Object to the form. 

15 A. No, I don't think I would have. 

16 MR. COFER: Argumentative and calls for 

17 speculation. 

18 Q. And, sir, if you had known that the Scientific 

19 Advisory Board funding process would be followed by 

20 lawyer review, would you have joined? 

21 MR. COFER: Objection. 

22 A. No, I don't think so. 

23 Q. The final document, sir, is dated — this is No. 

24 13, dated June 24th, 1974. 

25 MS. NIAL: This one. I think you already 

0105 

1 have this one. 

2 MR. MOTLEY: We just gave it to you. 

3 MR. COFER: Thank you very much. 

4 Q. I had asked you to look at a page of that 

5 earlier. Would you kindly. Dr. Craighead, look at page 

6 3? I ask you to assume this is a document produced by 

7 Lorillard, and it's from the vice president of research 

8 and development to the president of the company. Did 

9 you know Dr. Alex Spears? 

10 A. No, I did not. 

11 Q. On page 3, at the bottom paragraph. Dr. Spears 

12 reports to the president of Lorillard, "Historically, 

13 the joint industry funded smoking and health research 

14 programs have not been selected against specific 

15 scientific goals, but rather for various purposes such 

16 as public relations, political relations, position for 

17 litigation, et cetera." 

18 Now, this document, sir, is dated June 24th, 1974, 

19 two years prior to your being invited and accepting an 

20 invitation. My question to you, sir, is very simply: 

21 Did anybody ever breathe any word to you that 

22 historically the CTR funded smoking and health research 

23 programs have not been selected against specific 

24 scientific goals, but rather for various purposes such 

25 as public relations, political relations, position for 
0106 

1 litigation, et cetera? 

2 MR. COFER: Object to the form of the 

3 question. 

4 MR. SCHEINER: Objection. 

5 A. Well, this refers to joint industry funded smoking 

6 and health programs. Insofar as that refers to Council 

7 for Tobacco Research supported programs, I 

8 was not aware of this at the time I joined the 

9 Scientific Advisory Board as a consultant. 

10 Q. Were you aware — were you aware, sir, that the 

11 counsel who's about to ask you questions law partner 

12 reported that the Council for Tobacco Research was used 

13 for public relations purposes also? 

14 MR. COFER: Excuse me, are you reading 

15 from a document, Mr Motley? 

16 MR. MOTLEY: Yes. 

17 Q. I'm asking you to assume that Mr. William Shinn 

18 made such a statement. 
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19 A. No, I'm now aware of that. 

20 MR. COFER: You're asking him to 

21 assume? 

22 MR. MOTLEY: To assume that Mr. William 

23 Shinn, your law partner, made such a statement. 

24 A. I'm not aware of that. 

25 Q. Dr. Craighead, I've given you a series of 
0107 

1 documents that contain information that you indicated 

2 you were not privy to at the time you accepted the 

3 invitation; is that correct? 

4 A. That's correct. 

5 Q. Do you believe, sir, that your decision might have 

6 been different or would have been different had you 

7 been — the information I've given you here today had 

8 been shared with you? 

9 MR. COFER: Object to form. 

10 Q. That is you would not have accepted the invitation 

11 had you known the internal observations and thought 

12 processes of the member companies and their lawyers 

13 about the Council for Tobacco Research and its 

14 Scientific Advisory Board? 

15 MR. COFER: Object to the form of the 

16 question; argumentative, calls for speculation. 

17 A. No, I don't think I would have joined under those 

18 circumstances. 

19 Q. And in the totality of what I've shown you, sir, 

20 do you believe you were deceived or misled? 

21 MR. COFER: Objection; argumentative. I 

22 object to the form of the question. 

23 A. Well, I don't think I was fully informed as to the 

24 intent for which the Council for Tobacco Research was 

25 organized. 

0108 

1 MR. MOTLEY: No further questions, and 

2 thank you for your time. Dr. Craighead. 

3 MR. COFER: My name is Walter Cofer. I 

4 have a few questions for you. Doctor. 

5 MR. TARDY: Do you need a break? 

6 THE DEPONENT: I'm going to take a break. 

7 MR. COFER: Oh, okay, great. 

8 THE VIDEOGRAPHER: We're off the record 

9 at approximately 8:59 p.m. 

10 (A brief break was taken.) 

11 THE VIDEOGRAPHER: We're back on the 

12 record at approximately 9:05 p.m. 

13 Q. (By Mr. Motley) Dr. Craighead, I neglected to ask 

14 you one question. Are you scheduled to testify in any 

15 trial in the next 30 days, to your knowledge? 

16 A. I'm not presently scheduled. 

17 MR. MOTLEY: Okay. That's all I have. 

18 

19 EXAMINATION BY WALTER L. COFER, ESQUIRE: 

20 Q. Dr. Craighead, I'm Walt Cofer. I represent Philip 

21 Morris and Lorillard. 

22 MR. COFER: Can you hear me sufficiently 

23 through this microphone? 

24 THE VIDEOGRAPHER: Do you have your — 

25 that's fine. 

0109 

1 MR. COFER: Okay. Just let me know if 

2 you can't hear me, because I want to make sure my voice 

3 is picked up. 
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Q. Dr. Craighead, what did you do to prepare for this 
deposition? 

A. Well, first I reviewed the medical records of Mr. 
Butler. I reviewed his various depositions to one 
extent or another, certainly did not read them. I 
reviewed my literature on passive smoking or secondhand 
smoking. I was sent some photocopies of the Council 
for Tobacco Research annual report for periods through 
the 1970s. 

Q. Let's get your microphone clipped on so we make 
sure the jury can hear you. 

THE VIDEOGRAPHER: I heard that. 

Q. Anything else? Did you meet with anyone? 

A. Well, I met with Mr. Tardy before the deposition 
began, and with specific regard to this case, Mr. Tardy 
was the only one. I have met of course with other 
attorneys at various times. 

Q. With respect to any issues raised in the Burl 
Butler case? 

A. Well, with specific regard to issues raised here 
tonight, I talked with a Mr. Woodner. 

Q. Who? 

A. Is it Woodner? 

Q. Who's he? 

A. An attorney that I have dealt with on one or two 
occasions from Jacksonville, Florida. 

Q. Who does he represent — oh. Woody Wilner? 

A. Wilner, excuse me. 

Q. You met with Mr. Wilner in connection with this 
deposition? 

A. Well, no, he came up to talk with me. 

Q. I see. And when did Mr. Wilner come up to talk 
with you? 

A. Well, he called me and asked me about my 
relationship with the Council for Tobacco Research and 
then made some inquiries about — about my work with 
the Tobacco Research Council. 

Q. Who provided you the information that you told me 
that you reviewed in preparation for this deposition? 

A. He did. 

Q. Mr. Wilner gave you that? 

A. He provided the — the annual report copies of the 
Council for Tobacco Research. 

Q. How long did you meet with Mr. Wilner? 

A. Approximately an hour. 

Q. And where did this meeting take place? 

A. At my home office. 

Q. Did you make any notes? 

A. No. 

Q. Did he make any — did he give you any notes or 
any information other than what you've described? 

A. No. 

Q. Who did Mr. Wilner say he represented? 

A. Himself. 

Q. Did he tell you — 

A. His firm. 

Q. Did he tell you that he's co-counsel with Mr. 

Motley in smoking and health litigation in Florida, and 
Mississippi I believe as well? 

A. No, he did not. 

Q. So you didn't know that Mr. Wilner is associated 
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15 as co-counsel with Mr. Motley in smoking and health 

16 litigation when you met with him? 

17 A. I know that he has at least been involved in the 

18 trial of one case, but his relationship with Mr. Motley 

19 was not known to me and is not known to me now. 

20 Q. Well, I'll represent to you that they're 

21 co-counsel in cases. They're co-counsel in cases in 

22 Florida. They're co-counsel in cases I believe in 

23 Mississippi as well. You didn't know that before I 

24 told you that this evening; is that correct? 

25 A. No. No. 

0112 

1 Q. It's true you didn't know that, right? 

2 A. That's correct. 

3 Q. So you were meeting with co-counsel for the 

4 plaintiff while you've been named as an expert 

5 defendant — rather, an expert witness for the 

6 defendant, Mr. Tardy's client; is that correct? 

7 A. No. 

8 MR. MOTLEY: Excuse me? 

9 A. It had no relationship to Mr. Tardy's case. 

10 Q. Well, okay, let's talk about Exhibit No. 1, 

11 Affidavit of John E. Craighead, M.D. On whose behalf 

12 did you submit this affidavit? 

13 A. Mr. Tardy. 

14 Q. And who's Mr. — and on behalf of Mr. Tardy's 

15 client? 

16 A. At the request of Mr. Tardy. 

17 Q. So you have been retained by Mr. Tardy in specific 

18 connection in the Butler case to represent his client, 

19 is that correct, as an expert witness? 

20 A. Yes. 

21 Q. And who is his client? 

22 A. It's a talc company. I don't know the specific 

23 name of the talc company. 

24 Q. You don't know the name of the company that you 

25 submitted an affidavit for? 

0113 

1 A. I did it at the request of Mr. Tardy. 

2 Q. So really it was Mr. Tardy that you dealt with, 

3 not Mr. Tardy's client? 

4 A. That's correct. 

5 Q. You don't even know who the client is? 

6 A. I don't deal with the clients when I consult in 

7 legal matters. 

8 Q. Now, what is Mr. Tardy's client's status in this 

9 case; do you know? 

10 A. He is a defendant. 

11 Q. Mr. Motley's law firm on behalf of the plaintiffs 

12 sued Mr. Tardy's client, correct? 

13 A. I understand that a suit has been brought against 

14 his client, yes. 

15 Q. And the purpose of this affidavit was to represent 

16 Mr. Tardy's client's interest, correct? 

17 A. It was at the request of Mr. Tardy. 

18 Q. But in preparation for this deposition, you were 

19 meeting with Mr. Motley's co-counsel in another case; 

20 is that correct? 

21 MR. MOTLEY: That completely misstates — 

22 that's an unfair statement. He said he did not meet 

23 with Mr. Wilner in connection with this case. Mr. 

24 Wilner is not involved in this case. 

25 MR. SCHEINER: Objection to coaxing the 
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witness. 




MR. 

MOTLEY: 

This witness does not 

need 

any coaxing. 




MR. 

COFER: 

I certainly agree with 

that, 


5 and we'll reserve objections if you want, Mr. Motley. 

6 MR. MOTLEY: That's fine. I'll reserve 

7 mine like you reserved yours. In other words. I'll 

8 speak when I wish. 

9 MR. COFER: That's fine. That's fair. 

10 Q. So did Mr. Wilner just call you out of the blue? 

11 A. Yes. 

12 Q. Now, did you tell Mr. Tardy that some lawyer out 

13 of Florida wanted to come talk with you about Burl 

14 Butler? 

15 A. No, it had no relationship with Mr. Tardy's case, 

16 as I want to make clear. Mr. Wilner, who I met under 

17 other circumstances, brought to my attention that he 

18 had found that I had served on the Council for Tobacco 

19 Research at one time. He said could I come up and talk 

20 with you about it. He came up and talked to me about 

21 it. He said he would send me some copies of the annual 

22 report inasmuch as I didn't recall the specific time 

23 that I had served on the council, and that was the 

24 extent of it. 

25 Q. Did he know — did Mr. Wilner know you were going 
0115 

1 to appear for this deposition on behalf of Mr. Tardy's 

2 client in the Butler case? 

3 A. I don't know. It wasn't discussed. 

4 Q. You didn't tell him that you were appearing as an 

5 expert witness in the Butler case; is that correct? 

6 A. That's correct. 

7 Q. Did Mr. Wilner tell you that he is bringing ETS 

8 claims on behalf of plaintiffs in the state of Florida? 

9 A. He said he was involved in litigation in this 

10 area. 

11 Q. Did he tell you that he was bringing ETS claims, 

12 environmental tobacco smoke claims, just like the claim 

13 that Burl Butler's bringing — 

14 A. Oh, no. 

15 Q. — against tobacco manufacturers in the state of 

16 Florida? 

17 A. No. 

18 Q. Okay. Now, what was the date of this meeting? 

19 A. Oh, about three or four weeks ago. 

20 Q. Can you be more specific? 

21 A. No, I can't. 

22 Q. Tell me everything Mr. Wilner told you. 

23 A. Well, he didn't tell me very much. 

24 Q. Well, that should make it short. 

25 A. He asked me about the situation — 

0116 

1 Q. I'm sorry, please be more specific. 

2 A. — with regard to — 

3 MR. TARDY: Let him finish his response. 

4 A. — with regard to my participation in the meetings 

5 of the Council for Tobacco Research, and then he asked 

6 me a bit about the Council for Tobacco Research, and I 

7 said that I only had general recollections of the 

8 meetings, and my association with them was some twenty 

9 years ago, and I had no further relationship since that 
10 time. 
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11 Q. You've had no further relationship with the 

12 Council for Tobacco Research since when, sir? 

13 A. I don't know. I was asked to give a short lecture 

14 about ten, twelve years ago, by Dr. Sheldon Sommers. 

15 Q. And did you give that lecture? 

16 A. And I gave a short lecture. 

17 Q. So you did have continuing relationship with 

18 Council for Tobacco Research after your resignation 

19 that Mr. Motley referred to? 

20 A. That was the only time. It was a scientific 

21 lecture that Mr. — or Dr. Sheldon Sommers had asked me 

22 to give. 

23 Q. Have you ever been retained by Mr. Wilner on 

24 behalf of any of his asbestos defense clients? 

25 A. Yes. 

0117 

1 Q. How long ago was that? 

2 A. That was some time ago. I don't recall 

3 specifically. 

4 Q. Could you give me your best estimate? Was it more 

5 than five years ago? 

6 A. More than five years ago, less than ten, but I 

7 don't recall specifically. 

8 Q. Up until this meeting three or four weeks ago, 

9 when was the last time that you had spoken with Mr. 

10 Wilner? 

11 A. Perhaps at that time. 

12 Q. "At that time," you mean when you consulted with 

13 him — 

14 A. When I served as an expert witness at his behest. 

15 Q. So just so I understand the timing, more than five 

16 years ago, less than ten, you worked with Mr. Wilner as 

17 an expert witness on behalf of asbestos defense 

18 companies, correct? 

19 A. That's right. 

20 Q. You didn't speak — 

21 A. As — I did not act on behalf of asbestos defense 

22 companies. I served as a consultant at his request on 

23 specific personal injury cases. 

24 Q. Wilner paid you money for advising him with 

25 respect to cases he had, correct? 

0118 

1 A. Yes. 

2 Q. Now, you hadn't talked with Mr. Wilner for over 

3 five years until quite recently, correct? 

4 A. Yes. 

5 Q. And did he call you on the telephone? 

6 A. Yes. 

7 Q. Were you surprised to be hearing from Mr. Wilner 

8 after so much time had passed? 

9 A. Yes. 

10 Q. Did you ask him — 

11 A. But I knew he was involved in the litigation of 

12 asbestos cases, and these attorneys come and go, and so 

13 I'm not surprised in that context that he might call 

14 me. 

15 Q. Before he called you, did you know that he's now 

16 involved as plaintiff's counsel in tobacco cases? 

17 A. I didn't know that. 

18 Q. And he told you that when? 

19 A. At the time of the telephone call. 

20 Q. Did he ask you your opinions on whether 

21 environmental tobacco smoke caused disease? 
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A. No. 

Q. Did Mr. Wilner discuss environmental tobacco smoke 
and disease with you at any time? 

A. No. 

Q. Did he discuss your opinions on whether cigarette 
smoking causes disease? 

A. Not to the best of my recollection. We didn't 
really deal with tobacco issues at all, just the 
council. 

Q. So it's your testimony then the only discussions 
you had with Mr. Wilner at this meeting pertained to 
your work for the Council for Tobacco Research; is that 
correct? 

A. Yes, that's correct. 

Q. Did you talk about addiction with Mr. Wilner? 

A. Not to the best of my recollection. 

Q. Now, did you tell Mr. Tardy about your meeting 
with Mr. Wilner? 

A. Yes. 

Q. When did you tell him that? 

A. Perhaps a week ago. He asked me about it. 

Q. He asked you whether you met with Mr. Wilner? 

A. Yes. 

Q. He initiated — 

A. Or he had the knowledge that I did. I don't quite 
recall the conversation. 

Q. I see. Have you met with anyone from Mr. Motley's 
office? 

A. No. 


Q. Talked with anyone on the phone from Mr. Motley's 
office? 


A. No. 

Q. What was your understanding of the purpose of the 
deposition today? 

A. Well, I am serving as an expert witness for a 
talc — for Mr. Tardy, who represents a talc company, 
who has been brought in to this suit. 

Q. Would you mind if I sit over there? 

MR. MOTLEY: You want to sit where, right 

here? 


MR. COFER: I want to sit over there by 

you. Mr. Tardy is between me and the witness, and it's 
kind of hard to see sometimes. 

Q. Did Mr. Wilner pay you? 

A. He hasn't yet. I submitted — 

MR. MOTLEY: You got sniffed again, huh? 

Q. But your understanding is you're being paid for 
consulting with Mr. Wilner, correct? 

A. I charge for my time as a consultant. 

Q. How much are you charging? 

A. $300. 

Q. What's your hourly rate? 

A. $300. 

Q. Do you have a copy of the statement? 


A. No. 

Q. Did you send a copy of the statement to Mr. Tardy? 
A. No. 

Q. So how long did you meet with Mr. Tardy in 
preparation of this deposition? 

A. This afternoon, approximately 45 minutes. 
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Q. And where did that occur? 

A. In his room here at the Sheraton. 

Q. Did Mr. Tardy show you any documents? 

A. No. 

Q. Did Mr. Tardy talk with you about what he thought 
the scope of the testimony might be? 

A. Yes. 

Q. Did he suggest that it might go beyond issues of 
talc and whether talc contributed to Mr. Butler's lung 
cancer? 

A. Yes. 

Q. You know, one thing I'm a little confused about, 
Mr. Motley asked you earlier what you reviewed prior to 
submitting your affidavit which has been marked as 
Exhibit 1. Could you repeat that for me, please? 

A. Well, I can't give you verbatim what I said. To 
paraphrase as my recollection would lead me, that Mr. 
Tardy and I had discussed the case, and he asked me if 
I would provide an affidavit relevant to Mr. Butler, 

and now, as you ask the question again, I was provided 
the Victor Roggli report, which I didn't recall on the 
previous — at the time of the previous question. 

Q. Okay, now that was — so you want to correct then 
your earlier testimony where you said you hadn't seen 
anything, the only information you had was what Mr. 
Tardy provided orally, correct? 

A. Yes, I'd like to correct that in the sense that I 
had seen the Victor Roggli letter, which I just didn't 
recollect. 

Q. Now — and some of this will be cumulative, but 
since we've had one correction, I think it may be 
helpful. What have you seen with respect to Mr. Butler 
other than Roggli's affidavit? 

A. All the things I listed at the early part of the 
deposition. 

Q. His medical records, correct? 

A. Yes. Would you like to go over them again? 

Q. Have you seen all of his medical records? 

A. I have seen the medical records that are enclosed 
here, excluding nurses' notes, pharmacy notes and 
temperature charts and similar information that's not 
— not directly relevant. 

Q. You refer to a file. Is that everything that you 
received from Mr. Tardy or anyone else in connection 

with the Butler case? 

A. No. I received depositions. 

Q. Okay. What depositions did you receive? 

A. Well, this is part of the record, but I received 
the deposition of Mr. Butler on December 16, 1992, 
December 17, 1992, December 18, 1992, and December 19, 


7 1992. 

8 Q. Excuse me. Dr. Craighead, are you reading from a 

9 document? 


10 

A. 

Yes . 




11 

Q. 

What 

is that? 



12 

A. 

This 

is a summary prepared by my 

assistant. 

13 

Q. 

Okay. 

Would you — can we mark 

that, 

please? 

14 

A. 

Yes . 




15 

Q. 

Do you have an extra copy of it? 



16 

A. 

It' s 

on the computer. 



17 

Q. 

Okay. 

Could we have a copy made 

so I 

can refer 
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18 

it 

while we talk? 



19 


MR. TARDY: 

Let's see it 

. 

20 

Q. 

While Mr. Tardy's 

looking at that 

document — 

21 


MR. TARDY: 

It's fine. 

You want to have 

22 

a 

copy made? 



23 


MR. COFER: 

Do you want 

to have a copy 

24 

made? We need more people. 


25 

Q. 

Well, why don't I 

just come over 

by you. We can 

0124 





1 

go 

through it that way. 



2 


MR. COFER: 

Let's mark this, if we could 

3 

please? 




4 (Deposition Exhibit No. 14 was marked for 

5 identification.) 

6 Q. We're looking at what's been marked Deposition 

7 Exhibit No. 14. Who prepared this document, sir? 

8 A. My assistant, Mrs. Jane Lowe. 

9 Q. And this is a four-page document, correct? 

10 A. Yes. 

11 Q. Now, what's the purpose of this document? 

12 A. This is in part to provide a summary of all of the 

13 information I received or any other documents that 

14 might be relevant to the case as shown here. Then to 

15 extract from the medical records such things as smoking 

16 history, occupational history, et cetera. 

17 Q. Okay. 

18 A. And then the summary here is an overview of the 

19 medical situation with regard to Mr. Butler — 

20 Q. Excuse me, who prepared that information? 

21 A. Mrs. Lowe. 

22 Q. And what's her qualifications? 

23 A. Well, she has a master's degree, and she has 

24 worked extensively in the medical field for a number of 

25 years. 

0125 

1 Q. What's her master's degree in? 

2 A. It's in public policy. 

3 Q. Is she a medical doctor? 

4 A. No. 

5 Q. Is she employed other than as your consultant? 

6 A. She's not a consultant, she's an employee of mine, 

7 an assistant to help me with my work in accumulating 

8 medical information. 

9 Q. Okay. Now, I think Mr. Motley asked you if you 


10 

were 

— I mean do you have a consulting company or 

11 

something? 

12 

A. 

Well, I consult, and I bill through a company 

13 

Q. 

Okay. What's the name of that company? 

14 

A. 

IBC, Inc. 

15 

Q. 

And Mrs. — is it Mrs. Lowe? 

16 

A. 

Yes . 

17 

Q. 

And she's an employee of IBC, Inc.? 

18 

A. 

Yes . 

19 

Q. 

And is that a corporation? 

20 

A. 

Yes . 

21 

Q. 

Who's the president? 

22 

A. 

I am. 

23 

Q. 

Are there any other officers? 

24 

A. 

My wife. 

25 

Q. 

What's her name? 

0126 



1 

A. 

Christina Craighead. 

2 

Q. 

What's her position in the company? 
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3 A. She's secretary treasurer. 

4 Q. Okay. Does she serve in a substantive capacity in 

5 the company? 

6 A. A what capacity? 

IQ. A substantive capacity in the company. 

8 A. Well, it depends on your definition of 

9 "substantive." 

10 Q. Okay, you tell me what she does. That would be 

11 easier. 

12 A. She assists me in certain managerial chores. She 

13 takes care of proceeds as treasurer, that is billings. 

14 And she consults with me from time to time. 

15 Q. Does she have any medical training? 

16 A. Yes. 

17 Q. What is her medical training? 

18 A. She has a master's degree in genetics. 

19 Q. Now, when was this company formed? 

20 A. Oh, approximately 1982 or '83, I think. 

21 Q. How long has Mrs. Lowe been employed by you? 

22 A. About two and a half years. 

23 Q. Do you have any other employees? 

24 A. No. I have a part-time secretary who works on a 

25 sporadic basis. 

0127 

1 Q. And what's your secretary's name? 

2 A. Laurie Sabins. 

3 Q. I'm sorry, what's Mrs. Lowe's first name? 

4 A. Jane. 

5 Q. Does she have a job other than as your employee? 

6 A. No. 

7 Q. Well, what are her job responsibilities? 

8 A. Her job responsibilities are to answer the phone, 

9 coordinate my schedule, coordinate the receipt of 

10 medical records and other documents, pathologic 

11 material, to assemble all this material, to review 

12 medical records, to provide a preliminary summary for 

13 my work, to organize the medical records, and from time 

14 to time write reports that I have dictated — or type 

15 reports that I have dictated. 

16 Q. Your consultancies, are they litigation-related? 

17 A. In part. 

18 Q. Are there any that aren't litigation-related? 

19 A. I consult with physicians and pathologists. 

20 Q. I mean in connection with this corporation you 

21 described. 

22 A. Not — it does not concern consultations outside 

23 of property damage and personal injury suits. The 

24 majority of them are related to asbestos, but there are 

25 other mineral lung diseases that arise from time to 
0128 

1 time. 

2 Q. So basically the consultancy is 

3 litigation-related, correct? 

4 A. Yes. 

5 Q. Now, how many active files do you currently have? 

6 A. Active files? Perhaps ten to fifteen. 

7 Q. How many files do you have in a typical year? 

8 A. 250 to 300. 

9 Q. Do you charge by the hour for all of your work? 

10 A. Yes. 

11 Q. How much money — I mean do you get paid a salary 

12 by the corporation? 

13 A. Yes. 


http://legacy.library.ucsfadm/del/)kktp?^O0/(pdlndustrydocuments. ucsf.edu/docs/msxl0001 



14 Q. What was your salary in 1995 as the president of 

15 — is it IBC? 

16 A. Yes. I don't recall specifically. It was 

17 somewhat over $100,000. 

18 Q. More than $200,000? 

19 A. Not a salary bigger than that, no. 

20 Q. Do you get compensation in addition from salary 

21 from IBC? 

22 A. No. 

23 Q. Do you pay Mrs. Lowe a salary out of the proceeds 

24 from IBC? 

25 A. Yes. 

0129 

1 Q. Do you pay your wife a salary out of the proceeds 

2 from IBC? 

3 A. A very limited one, as a member of the board of 

4 directors. 

5 Q. So the members of the board of directors get 

6 compensation in addition to whatever salary they would 

7 draw? I mean — 

8 A. My wife does not draw a salary. 

9 Q. Okay. 

10 A. She receives a fee for being a member of the board 

11 of directors. 

12 Q. And how much is that fee, sir? 

13 A. $500. 

14 Q. Do you receive a fee for being a member of the 

15 board of directors? 

16 A. No. 

17 Q. Who else is on the board? 

18 A. The two of us. 

19 Q. What's Mrs. Lowe's salary? 

20 A. Approximately — well, $36,000, but — a year, but 

21 she includes all her fringe benefits in that. 

22 Q. Do you receive any compensation for your 

23 litigation work other than the salary coming through 

24 IBC? 

25 A. Not compensation, no. 

0130 

1 Q. Well, any sort of remuneration. What do you get, 

2 total dollars, from consulting on litigation, 

3 testifying in litigation? 

4 A. Well, I receive a dividend as well. 

5 Q. Okay. And dividends is something that you as 

6 president declare from IBC? 

7 A. The board of directors do, yes. 

8 Q. Which consists of you and your wife, correct? 

9 A. Yes. 

10 Q. What was your dividend in 1995? 

11 A. I don't recall. 

12 Q. Was it over $50,000? 

13 A. Yes. 

14 Q. Was it over $100,000? 

15 A. I don't think so. 

16 Q. So somewhere between 50 and 100,000? 

17 A. I think somewhere in that neighborhood. 

18 Q. Closer to 100? 

19 A. I don't recall. I don't recall. Is that an 

20 appropriate answer? 

21 Q. If you don't recall, you don't recall. Does your 

22 wife receive a dividend? 

23 A. No. 

24 Q. Does Mrs. Lowe? 
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A. 

Q. Now, have you personally reviewed the medical 
records of Burl Butler detailed in Deposition Exhibit 
No. 14? 

A. I have gone through this document that was in 
front of me, which includes all of the material that 
Mrs. Lowe has selected out, which I have prearranged 
with her as relevant material for my consultations. 

MR. COFER: Okay. Let's go ahead and 

mark that too, your file for me, please. 

(Deposition Exhibit No. 15 was marked for 
identification.) 

Q. If you prefer that I not sit so close, we can take 
a break and make copies. 

MR. TARDY: Are you going to discuss with 

him these medical records? 

MR. COFER: Yes, sir. I'll at least want 

to look through it, and I may very well. 

MR. TARDY: Let's take a break and let 

you get a copy. 

MR. COFER: Okay. 

THE VIDEOGRAPHER: We're off the record 

at approximately 9:30 p.m. 

(An off-the-record discussion was held.) 
THE VIDEOGRAPHER: Back on the record at 

approximately 9:31 p.m. 

Q. Rather than take the time to photocopy Deposition 
Exhibit No. 15, we'll just kind of go through it, and 
we'll get a copy made at some point, okay? 

So I think what you were telling me is that Mrs. 
Lowe selected medical records and the information that 
comprises your file that you reviewed, correct? 

A. According to a protocol which I have given her for 
that purpose. 

Q. Is that a written protocol? 

A. No, but it's a protocol we have worked out. 

Q. Tell me about it; what is the protocol? 

A. The protocol is to include clinical records of a 
summary nature for each one of the hospitalizations, to 
include consultations of all physicians that would have 
seen the individual or the patient, and to include 
notations on all relevant medical issues. Secondly, 
she is asked to assemble in a chronological manner — 

Q. Can I stop you right there for just a second, 
sir? All relevant medical records; she determines 
what's relevant? 

A. No, all the attending physicians who have 
consulted on a case, all of the clinical summaries are 
included in that document. Her decision-making is only 
to select out those documents. 

Q. Go ahead, I'm sorry, I didn't mean to interrupt. 

A. Then the next body of information is the 
radiological reports, and those are assembled in a 
chronological fashion, and all of the reports are 
accumulated. The next would be operative reports. All 
of those are extracted from the medical record. Then 
the pulmonary function studies, if those have been 
done. Then the pathology reports, and then expert 
reports that have been submitted by the consulting 
attorney. 
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10 Q. There's — there are entries highlighted in 

11 Deposition Exhibit No. 15, correct? 

12 A. Yes. 

13 Q. Who made those highlights? 

14 A. The pink highlights are her highlights. 

15 Q. Did you highlight information as well? 

16 A. Not in this record. I read it through, but I did 

17 not highlight things. 

18 Q. Have you read this entire record. Exhibit 15, 

19 cover to cover? 

20 A. No, I've looked at it in a selective fashion. 

21 Q. Well, what have you looked at? 

22 A. Well, I can't recall specifically. I've looked 

23 at various clinical summaries. 

24 Q. Well, let me hand it to you, and that might 

25 refresh your recollection. 

0134 

1 A. I've looked at the clinical summaries. I've 

2 looked at the radiology reports. I've looked at the 

3 pathology reports. I've looked at the autopsy report, 

4 and I've read the Roggli consultation letter. 

5 Q. And have you — do you recall reviewing anything 

6 else? 

7 A. On the medical — from the medical point of view? 

8 Q. Well, anything else in that file. 

9 A. Well, that's essentially the file. 

10 Q. Well, I mean what haven't you read? Maybe that's 

11 an easier way to ask it. 

12 A. Well, let's see, I scanned these clinical 

13 summaries to extract the relevance; and after doing 

14 this for now some 40 years, I can scan a medical record 

15 rather rapidly. 

16 Q. Right. How long have you been consulting in 

17 litigation? 

18 A. Since 1982. 

19 Q. Mostly asbestos-related? 

20 A. Largely asbestos-related. 

21 Q. Do you typically consult on the defense side? 

22 A. The majority of my consultations are 

23 defense-related, but that's just how it happens to be. 

24 Q. Have you ever consulted for a plaintiff? 

25 A. Yes, I have. 

0135 

1 Q. Have you ever consulted for Mr. Motley? 

2 A. No, I haven't. 

3 Q. Any of his colleagues, partners, anyone in his law 

4 firm? 

5 A. No. 

6 Q. Ever been on the other side of Mr. Motley? 

7 A. Yes. 

8 MR. MOTLEY: Ever been a what? 

9 MR. COFER: On the other side of Mr. 

10 Motley. 

11 MR. MOTLEY: Frequently. 

12 A. Or members of his office. 

13 MR. MOTLEY: His crew. 

14 Q. Were you surprised when Mr. Motley asked you your 

15 opinion whether environmental tobacco smoke caused Burl 

16 Butler's lung cancer? 

17 A. Mr. Tardy warned me he might do that. 

18 Q. He did. How would Mr. Tardy know that? 

19 A. Well, I don't know that. 

20 Q. Were you surprised when Mr. Motley asked you 
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21 whether cigarette smoking caused his lung cancer? 

22 A. No. I've been asked that many times. 

23 Q. Were you surprised that Mr. Motley asked you 

24 whether cigarettes are addictive? 

25 A. No. 

0136 

1 Q. And that is because Mr. Tardy warned you that he 

2 might ask you that? 

3 A. No, I don't know as Mr. Tardy said anything about 

4 that, to the best of my recollection. 

5 Q. But you've had enough experience with Mr. Motley 

6 that nothing surprises you, correct? 

7 MR. COFER: That's a compliment. 

8 A. He and his co-counsels are very thorough in their 

9 work. 

10 Q. They are very thorough. You are a board certified 

11 pathologist, correct? 

12 A. Yes. 

13 Q. Published how many articles on pathology? 

14 A. I think it's 170 at the present time. 

15 Q. And well-recognized in this country in your field 

16 as an expert in pathology, correct? 

17 A. Yes. 

18 Q. You never looked at Burl Butler's pathology 

19 slides, did you? 

20 A. No, I didn't. 

21 Q. As a pathologist that's giving an opinion on 

22 medical causation, what caused Burl Butler's cancer, 

23 you didn't even review the pathology slides? 

24 A. Well, Mr. Tardy did not get them to me as of yet. 

25 Q. He was tardy? 

0137 

1 A. He was tardy. 

2 Q. But you don't need to review the pathology to 

3 reach that conclusion, correct? 

4 A. Well, two very competent pathologists reviewed it, 

5 and I'm quite willing to accept their views as to the 

6 diagnosis. 

7 Q. So you agree with whatever Roggli and Hammar say, 

8 right? 

9 A. Well, no, that's going a little far. I don't 

10 agree with them with regard to their opinions on 

11 matters of causation and their interpretation of 

12 various data, but — 

13 MR. MOTLEY: You mean generally or in 

14 this case? 

15 THE DEPONENT: With regard to 

16 litigation, at times. 

17 MR. COFER: Jump on in. 

18 MR. MOTLEY: No, I just want to make sure 

19 — 

20 MR. COFER: Just jump on in. 

21 MR. MOTLEY: Okay, let's be a tag-team. 

22 MR. COFER: Absolutely. Because you're 

23 used to examining, help me out. 

24 A. I agree with them both on many occasions; we have 

25 our disagreements. But it is my recollection that when 
0138 

1 they have reviewed the pathologic material and I have 

2 reviewed the pathologic material, certainly the vast, 

3 vast majority of instances we would concur. 

4 Q. Have you ever done a study on environmental 

5 tobacco smoke? 
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A. Not an epidemiological investigation. I have 
studied various constituents of tobacco smoke. 

Q. Ever published a paper on environmental tobacco 
smoke? 

A. I've published my book, which you've heard 
reference to tonight. 

Q. Any court ever accepted you as an expert in the 
area of environmental tobacco smoke? 

A. I've never been tendered as an expert. 

Q. So the answer is no, correct? 

A. That's right. 

Q. Okay. Let me make sure I understand. You looked 
at some medical records that Mrs. Lowe, who has a 
master's in public health and works for you, selected 
for you, correct? 

A. I think it's public administration. 

Q. I'm sorry. 

A. She didn't select them. She brought at my 
direction all of the summary material together. 

Q. Okay. 

A. And collated it and placed it in a chronological 
order for evaluation. 

Q. And you skimmed some of it, and you read some of 
it, right? 

A. Yes. 

Q. Board-certified pathologist, never looked at the 
pathology, right? 

A. That's right. 

Q. Came in here and tendered an opinion to a 
reasonable degree of medical certainty that 
environmental tobacco smoke caused Burl Butler's lung 
cancer, correct? 

A. Yes. 

Q. Told the jury that under oath, right? 

A. Yes. 

Q. Based on your esteem and appreciation for Dr. 
Roggli and Dr. Hammar? 

A. No, that's — I think you're distorting my 
testimony. 

Q. Well, that certainly was a part of it, wasn't it? 
A. The testimony was that Dr. Roggli and Dr. Hammar 
evaluated the pathologic material; they tendered a 
diagnosis of adenocarcinoma or adenosquamous cell 
carcinoma, and I accept their diagnosis as being 
correct. I respect their judgment, and I believe 

there's every reason to concur with that opinion. 

My opinions with regard to environmental exposure 
to tobacco smoke are quite independent of anything that 
Dr. Hammar or Dr. Roggli might have stated. 

Q. Okay. But we're talking about Burl Butler, okay? 

I mean that's what this case really is focused on, 
right? 

A. Yes. 

Q. And the question — a question Mr. Motley asked 
you was do you have an opinion to a reasonable degree 
of medical certainty that environmental tobacco smoke 
was a substantial contributing cause of Burl Butler's 
lung cancer, and you said yes, right? 

A. Yes. 

Q. And you did that without looking at the pathology, 
right? 
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A. Yes. 

Q. But you knew that Dr. Roggli looked at the 
pathology, right? 

A. Yes. 

Q. You think he's a pretty good pathologist, right? 
A. Yes. 

Q. And you knew Hammar looked at it, right? 

A. Yes. 

Q. He's a pretty good pathologist, right? 

A. Yes. 

Q. Now, what their analysis of the pathology told 
them was just the cell type of lung cancer, right? 

A. Yes. 

Q. Okay. Well, I'm not a doctor, so we're going to 
have to back up, you're going to have to help me with 
this. It's true, isn't it, that science doesn't know 
all the causes of lung cancer? 

A. Most probably it doesn't know all the causes, no. 
Q. There are unknown causes out there, right? 

A. Most probably, yes. 

Q. And in fact, lung cancer's not even a single 
specific disease, is it? 

A. No, it's a number of different disease processes 
classified customarily by what are known as histologic 
criteria. 

MR. TARDY: Excuse me. Counsel, are you 

through looking at the medical records now? 

MR. COFER: No, but I'll take them with 

me over here if that would make you more comfortable. 
MR. TARDY: Yes. 

MR. COFER: Would you read back his 

answer for me, please? Let the record reflect Mr. 
Motley attacked me. It may not have been on camera. 
Ouch. 

MR. MOTLEY: The sound was that of a — 

the sound was that of a dull instrument, which you're 
at no. 

(The last answer was read back.) 

Q. This histological or histologic criteria stuff, 
does that mean there are different cell types of lung 
cancer? 


8 A. Yes, but they all come from a primordial type of 

9 cell, the bronchial basal cell, to the best of our 

10 knowledge. 

11 Q. You've kind of lost me, but the bottom line is if 

12 you have a pathologist, such as yourself, look under a 

13 microscope, I guess a light microscope — 

14 A. Yes. 

15 Q. — at a slide, you'll see — the cells might 

16 exhibit different features; different lung cancers will 

17 have cells that look different, right? 

18 A. Yes. 

19 Q. You've got small cell, for example, right? 

20 A. Yes. 

21 Q. Oat cell? 

22 A. Yes. 

23 Q. Squamous? 

24 A. Yes. 

25 Q. Adeno? 

0143 

1 A. Yes. 
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Q. You have mixed-cell types, such as adenosquamous, 
which one of the doctors referred to here, correct? 

A. Yes. 

Q. Now, some lung cancers originate in the lung 
itself, right? That's a bad question; let me strike 
that. Some cancer starts in the lung, right? 

A. Some cancers of human kind? 

Q. Yeah. 

A. Begin in the lung, yes. 

Q. Some start in other parts of the body and travel 
to the lung, right? 

A. Yes. 

Q. And they say they metastasize from an organ to the 
lung, correct? 

A. Yes. 

Q. In fact, the lung is a very common site of 
metastasis, isn't it? 

A. Yes. Next to the liver it's probably the most 
common. 

Q. And why is that? 

A. Because of the mode of transport of the lymphatic 
vessels and the blood system. 

Q. So what might happen is cancer starts in some 
organ and then travels either through the blood or 

through the lymph system and then starts a seed in the 
lung too, right? 

A. Yes. 

Q. And then you'll get cancers all over the lungs, 
different parts of the lungs, won't you? 

A. That's potential. 

Q. You'll see cancers sometimes what they're called 

centrally located in the bronchial airways, right? 

A. Yes. 

Q. And then you'll have peripheral cancers — 

A. Yes. 

Q. — and they're out on the edge of the lung, right? 
A. Yes. 

Q. So really it's kind of confusing if we just talk 
about lung cancers if it's just one disease, right? 

A. Well, I think it is one disease with respect to 
the cancers that you just stated in the sense that they 
are derived from one primordial cell, the basal cell of 
the bronchial tree, and they give rise to these 
cancers, and the cancers differentiate in various ways 
to give the morphologic features that we are acquainted 
with. 

Q. Some of these cell types are more treatable than 
others, right? 

A. Yes. 

Q. So I mean I guess my point is just from a lay 
person's perspective, if somebody says your aunt Mabel 
has lung cancer, you need to know more than that; you 
need to know is it a primary lung cancer; has it come 
from some other organ; what cell type; is it invasive. 

I mean there are lots of different factors that you'd 
want to know, right? 

A. Yes. 

Q. Now, let me ask you this: If you take — you can 
go in and sometimes just take the tumor out, right? 

A. Sometimes. 

Q. Or you can take a piece of the tumor, a 
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13 bronchoscopy or something, right? 

14 A. Yes, you can do that too. 

15 Q. And can you put it under a microscope, and a 

16 world-class pathologist like you can see the features 

17 of the cell, right? 

18 A. Yes. 

19 Q. And you can determine the histological type, can't 

20 you? 

21 A. Yes. 

22 Q. Is there anything about looking at that — that 

23 tumor that tells you this was caused by ETS? 

24 A. Well, as it turns out, there's an extraordinary 

25 association of adenocarcinomas with environmental 
0146 

1 tobacco exposure in nonsmokers, and that is 

2 epidemiological information based on pathological 

3 assessment of the tumor. 

4 Q. Okay. We'll go back to extraordinary in just a 

5 second, but I want to make sure I follow this. But if 

6 you just — if you just — you walk in the lab, and Dr. 

7 Roggli has sent you a cell to look at, a tumor cell, 

8 and he says. Dr. Craighead, look at this and tell me 

9 what you see. And you look at it and you see, all 


10 

right, it's a squamous cell, for example. 

correct? 


11 

A. 

Yes . 



12 

Q. 

Well, it doesn't say what — there's 

nothing about 

13 

the 

cell that says what caused it to turn 

cancerous, 

is 

14 

there? 



15 

A. 

No, there's no label on it that says 

what its 


16 

cause is. 



17 

Q. 

No little ETS marker or sign, right? 



18 

A. 

That's correct. 



19 

Q. 

Now, maybe in asbestos if you had — 

I guess if 


20 

you 

had a cell formed around an asbestos 

body, that 


21 

might you give you a clue, right, a tumor 

cell? 


22 

A. 

It might, but it doesn't. 



23 

Q. 

Generally speaking, what happens is 

you see a 


24 

tumor, and then you try to figure out what cell type 

it 

25 

is. 

right? 



0147 





1 

A. 

Well, increasingly we're dividing these cancers 



2 into small cell and nonsmall cell carcinomas, inasmuch 

3 as the treatment of the nonsmall cell carcinomas, while 

4 it differs from small cell carcinoma, is indeed 

5 different and is much more rewarding from a clinical 

6 point of view. 

7 Q. You're saying that non — nonsmall cell are more 

8 treatable, right? 

9 A. Yes. 

10 Q. So you're not really saying that there's no such 

11 thing as squamous or adeno or oat or carcinoid or 

12 bronchioloalveolar or whatever you're saying; if it's 

13 not nonsmall cell, we've got a better chance of 

14 treating it? 

15 A. No, that's not what I said. I said from the point 

16 of treatment they're classified in this way. 

17 Q. But there's still a bunch of different cell types 

18 of lung cancer, right? 

19 A. Yes, there are morphologic types. 

20 Q. Okay. So you look at the tumor, and it doesn't 

21 say ETS on it or asbestos or smoking or radiation or 

22 whatever, right? 

23 A. Yes. 
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24 Q. And then — as a practical matter, as a treating 

25 physician, you're interested in treating the patient, 
0148 

1 right? 

2 A. Yes. 

3 Q. You're interested in a correct diagnosis, right? 

4 A. Yes. 

5 Q. Causation is secondary; that's for litigation or 

6 that's for prevention down the line, right? 

7 A. Well, it's not really for litigation, it's for 

8 public health purposes. 

9 Q. Okay. But in terms of this individual plaintiff 

10 in that lung cancer, what you want to do is you want to 

11 get the cell type so you'll know how to treat it, 

12 right? 

13 A. In this particular individual, yes, cell type and 

14 its spread through the body. 

15 Q. Right. Okay, so then when you try to figure out 

16 what caused it, because as curious humans you always 

17 want to know what caused it, right? You start making 

18 deductions, correct? 

19 A. Yes. 

20 Q. You say things like is there a bunch of asbestos 

21 in the lung, correct? 

22 A. Some people do that, yes. 

23 Q. Well, you would agree that there are eminent 

24 physicians and researchers with credentials, comparable 

25 even to your own, that think that asbestos plays a 
0149 

1 causative role in causing lung cancer, right? 

2 A. Under certain circumstances, yes. 

3 Q. So, anyhow, what you do is you start making some 

4 deductions. You say what could have caused it. 

5 Because the cell doesn't tell me what caused it. So 

6 you say things like radiation; was he exposed to 

7 radiation. That's something you want to know, right? 

8 A. That's right. 

9 Q. I mean there are a number of factors that are 

10 associated with the cause of lung cancer, right? 

11 A. Yes, but I think that what we have accumulated in 

12 the past fifty years as far as epidemiological 

13 information would point to eradiation, it would point 

14 to heavy metal exposure, and it would point to coke 

15 oven effluents, and it would point to be tobacco smoke 

16 products. 

17 Q. And then there's those ones we don't know about, 

18 right? 

19 A. Well, there are a number of very rare and unusual 

20 types of lung cancers that have not been investigated 

21 from an epidemiological perspective, and we really 

22 can't say what their causes might be. 

23 Q. Epidemiology is basically statistics applied to 

24 disease and people, right? 

25 A. No, I think it's much more than that. 

0150 

1 Q. Well — 

2 A. You're underselling the field. 

3 Q. I don't mean to do that. Would you tell the jury 

4 what epidemiology is? 

5 A. Epidemiology is the study of disease in groups of 

6 individuals rather than individual patients, and it is 

7 the exploration of factors that might influence the 

8 occurrence of disease, factors that might influence the 
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treatment of disease, and it is an approach that 
attempts to deduce by observation using statistical 
techniques to quantify differences between populations 
in order to derive associations. 

Q. Dr. Craighead, this is a true statement, isn't it; 
epidemiology doesn't tell you what caused a specific 
person's lung cancer, correct? 

A. Not in and of itself. 

Q. Epidemiology does not tell you what caused Burl 
Butler's lung cancer, does it? 

A. Not in and of itself. 

Q. It's a factor that allows you as a physician to 
make a deduction, correct? 

A. Along with a great deal of additional information. 
Q. That's right. 

A. Experimental information and observational 
information. 


Q. Smoking is associated with lung cancer, right? 

MR. MOTLEY: Object to the form. 

MR. COFER: Who objected to the form? 

MR. MOTLEY: I objected to the form. 

MR. COFER: Oh, all right. 

Q. There are those who think asbestos is associated 
with lung cancer, right? 

A. Yes. 


MR. MOTLEY: I don't object to the form 

of that question. 

Q. Talc has been associated with lung cancer, 
correct? 


A. It's been claimed, yes. 

Q. And there are well-regarded physicians who believe 
that talc is a cause or potential cause of lung cancer, 
correct? 

A. I'm not aware of any, but — 

Q. Really? 

A. — tell me about it. 

Q. You're not aware of any physician who thinks that 
talc can cause lung cancer? 

A. I'm not aware of that. 

Q. Really. How about if the talc is contaminated 
with tremolite, does that make a difference? 

A. It could. 


Q. Tremolite is a form of asbestos, correct? 

A. Yes. 

Q. It's an amphibole, right? 

A. Yes. 

Q. And amphibole asbestos is the fiber type most 
associated with causation of lung cancer, correct? 

A. It has the ability to cause more extensive 
scarring of the lung tissue than does the other major 
type of asbestos, chrysotile. 

Q. Which can — 

A. And therefore may be — 

Q. I'm sorry, I apologize. 

A. — a basis for the development of the disease. 

Q. We said the same thing, didn't we? 

A. Well, I'm not sure. I said what I think. 

Q. Tremolite's an amphibole, and there are 
well-credentialed physicians around this country and 
around this world that say that amphibole asbestos can 
cause lung cancer, correct? 
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20 A. Well, you have to put it in the context of a great 

21 many other considerations other than making that 

22 specific restricted statement. 

23 Q. I'm sure Mr. Motley can give you a list a hundred 

24 miles lung of doctors who would testify that amphibole 

25 asbestos causes lung cancer, correct? You don't doubt 
0153 

1 that; you met Mr. Motley, right? 

2 MR. TARDY: Just ask one question at a 

3 time, please. 

4 A. I don't know, I can't speak for Mr. Motley. He's 

5 here, you might ask him. 

6 Q. Well, you've been on the other side of Mr. 

7 Motley's cases, haven't you? 

8 A. Yes. 

9 Q. He's put on expert witnesses, haven't he — hasn't 

10 he? 

11 A. Yes. 

12 Q. And those were asbestos cases, right? 

13 A. Yes. 

14 Q. Mr. Motley was representing asbestos — or 

15 plaintiffs that claimed they were exposed to asbestos 

16 and got lung cancer from it, right? 

17 A. Yes. 

18 Q. He's prevailed in those cases, hasn't he? 

19 A. At times, yes. 

20 Q. Yup. So there have been juries that have agreed 

21 with Mr. Motley that asbestos can cause lung cancer, 

22 correct? 

23 A. I would assume so, yes. 

24 Q. There's evidence which suggests that cancer can 

25 run in families, right? 

0154 

1 A. Yes. 

2 Q. That's something you'd want to know before you 

3 made a deduction about what caused Burl Butler's lung 

4 cancer, for example, correct? 

5 A. I know that. 

6 Q. You know what? 

7 A. I know the cancer history of his family. 

8 Q. Tell the jury, if you would, please. 

9 A. May I have my notes? 

10 Q. Absolutely. 

11 A. And I'll refer to that. 

12 Q. Okay. 

13 A. My summary has it down there. 

14 Q. It's here. It's here. That's my stuff; don't 

15 take my stuff. 

16 A. His father had prostatic cancer. A sister had a 

17 mass in the lung which may or may not have been cancer. 

18 A brother had cancer of the prostate, and a sister had 

19 kidney cancer. A pancreatic cancer occurred in a 

20 maternal uncle, and a first cousin died of lung cancer, 

21 and a second first cousin died of pancreatic cancer. 

22 Q. Does — 

23 A. That is the extent of the family history of cancer 

24 that I know of. 

25 Q. Okay. Do you consider that an extensive history 
0155 

1 of cancer? 

2 A. Yes. 

3 Q. Is that something you would rule out as a possible 

4 cause of Mr. Butler's cancer? 
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5 A. I think in my direct — or my direct testimony in 

6 response to Mr. Motley, I indicated that environmental 

7 tobacco smoke exposure in Mr. Butler was a contributory 

8 factor, as he asked me, and I indicated there were 

9 other considerations. 

10 Q. That's exactly right, you did say that. Doctor. 

11 Now, to give that opinion, you have to make some 

12 assumptions about the extent of Mr. Butler's exposure 

13 to environmental tobacco smoke, right? 

14 A. Yes. 

15 Q. Because you agree, in the old adage, it's the dose 

16 that makes the poison, right? 

17 A. Well, I wouldn't use that term, but I believe that 

18 tobacco smoke induced lung cancer is a dose-related 

19 disease process. 

20 Q. In other words, if you're exposed to a little of 

21 it, you don't get a disease process; if you're exposed 

22 to enough of it, maybe you do, correct? 

23 A. The information indicates that persons exposed to 

24 relatively limited number of cigarettes have developed 

25 a cancer which most probably was related to cigarette 
0156 

1 smoking, but the occurrence of these cancers among such 

2 persons is relatively uncommon. 

3 Q. Are you talking about smokers getting cancer or 

4 nonsmokers getting cancer? 

5 A. Smokers getting cancer. 

6 Q. Smokers getting cancer. 

7 A. Yes. 

8 Q. But I mean, okay, you said something about 

9 dose-response, right? 

10 A. It's a dose-response related disease in the sense 

11 that the more you're exposed, the more likely it is 

12 that you will develop cancer. 

13 Q. Well, you would agree that there's some level of 

14 exposure below which the risk is minimal, correct? 

15 A. Yes, I think there's a threshold, and the 

16 threshold has to be determined on the basis of duration 

17 of smoking as well as the amount of smoking. 

18 Q. And so the record's clear, we're talking about 

19 smokers right now, right? 

20 A. We're talking about smokers. 

21 Q. I mean these are people who pick up cigarettes and 

22 smoke them down, right? 

23 A. Yes. 

24 Q. And you're saying that even for cigarette smokers, 

25 there's some threshold level below which they don't get 
0157 

1 disease, right? 

2 A. No, I didn't say that. I did not say there's 

3 definable threshold for cigarette smoking. It is a 

4 disease that differs in prevalence even among very 

5 heavy smokers, with about 12 to 15 per hundred 

6 developing lung cancer. So despite the fact that an 

7 individual might smoke a rather substantial amount of 

8 cigarettes, many of those individuals will not develop 

9 lung cancer. 

10 Q. There's some level of smoking that the risk of 

11 getting smoking-related cancer is extraordinarily low, 

12 right? 

13 A. Yes. 

14 Q. I mean looking at it as a nondoctor, we don't know 

15 what that threshold is, right? 
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16 A. There is, for practical purposes, a threshold. I 

17 can't define it specifically. 

18 Q. And by "threshold," just so we're all on the same 

19 page, we're talking — just visualize a line, above 

20 threshold, people may get smoking-related illness; 

21 below the threshold, pretty unlikely, right? 

22 A. Yes. 

23 Q. That's fair? 

24 A. And there's two considerations, duration and 

25 amount. 
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1 Q. So when you give your opinion that Mr. Butler's 

2 ETS or lung cancer was caused by ETS, you're making 

3 some assumptions about how much he was exposed to, 

4 right? 

5 A. I'm making some assumptions, yes. 

6 Q. There's evidence that suggests that a person's 

7 diet may increase that person's risk of getting lung 

8 cancer, right? 

9 A. Yes. A controversial matter, but nonetheless 

10 there is some evidence of that. 

11 Q. As a doctor, you would want to know whether a 

12 patient had a preexisting lung disease if you were 

13 trying to determine the cause of that person's lung 

14 cancer, right? 

15 A. Yes. 

16 Q. Literature suggests that people with a history of 

17 asthma have a greater chance of getting lung cancer, 

18 right? 

19 A. I wasn't aware of that. 

20 Q. How about pneumonia, have you ever heard that? 

21 A. Not simple pneumonia. 

22 Q. Ever heard that emphysema can increase your chance 

23 of getting lung cancer? 

24 A. No, not specifically. It's associated with it, 

25 but — 
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1 Q. Ever heard — 

2 A. — it's not established on a cause-and-effeet 

3 relationship. 

4 Q. What do you mean by that? What does it take to 

5 establish a cause-and-effeet relationship? 

6 A. Well, ultimately that is a judgment based on a 

7 number of considerations, and the most useful 

8 considerations are of the Bradford Hill criteria that 

9 have been published and used by epidemiologists for a 

10 substantial period of time. 

11 Q. The bottom line is the judgment, right? 

12 A. Taking into consideration all of the bodies of 

13 information as outlined by Bradford Hill. 

14 Q. And of course with all judgments, reasonable 

15 qualified people can disagree, right? 

16 A. Yes. 

17 Q. That's why medicine's an art as well as a science, 

18 correct? 

19 A. Yes. 

20 Q. I mean not a lot of things are really black and 

21 white in medicine, correct? 

22 A. Many things are black and white; many things are 

23 not. I wouldn't choose to qualify them in such glib 

24 ways. 

25 Q. Ever heard of an article in the American Journal 
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1 of Epidemiology, Volume 136, No. 6, called "Preexisting 

2 Lung Disease and Lung Cancer Among Nonsmoking Women" by 

3 — and I'll butcher the names — Michael Alavanja, Ross 

4 Brownson, John Boyce, Jr. and Ed Hock? 

5 A. I don't recall that paper, but do you have it 

6 here? 

IQ. I will, and I'll hand it to you. Let me just read 

8 from the abstract. Among lifetime nonsmokers, 

9 significant risks were noted for asthma, pneumonia. 

10 Emphysema and tuberculosis were also significantly 

11 related to lung cancer, but that's in former smokers. 

12 Chronic bronchitis was linked to elevated risk of 

13 nonadenocarcinomas only. Here's the article. Doctor. 

14 A. Would you like to discuss it? 

15 Q. Nope. But have you ever seen it? 

16 A. I don't recall that I've seen this paper, but I've 

17 seen similar types of analyses. 

18 Q. Are you familiar with those authors? 

19 A. No. 

20 Q. Okay, thank you. Do you consider yourself to be 

21 an epidemiologist? 

22 A. I was trained in epidemiology at the National 

23 Institutes of Health, and I have held grants from the 

24 National Institutes of Health to carry out 

25 epidemiological studies. 
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1 Q. Is it possible to get board certified in 

2 epidemiology? 

3 A. Not per se. I don't think so. 

4 Q. Mr. Motley asked you some questions about the tax 

5 code, and I think he said 501C corporation. Do you 

6 recall that? 

7 A. Yes. 

8 Q. You're not an expert in the tax code, are you? 

9 A. No. 

10 Q. You're not an expert in what a tax-exempt 

11 organization is, are you? 

12 A. No. As president of a tax-exempt organization, I 

13 had to work under the rules as I understood them, but I 

14 had legal counsel as well. 

15 Q. I mean you would have — you would certainly 

16 consult a lawyer and an expert in that area, wouldn't 

17 you — 

18 A. Yes. 

19 Q. — before you offered some opinion or judgment, 

20 correct? 

21 A. Yes. 

22 Q. When I was listening to you talk about the grants, 

23 the CTR grants, kind of the bottom-line impression that 

24 I got was that you were somewhat critical because the 

25 grants weren't specific enough to smoking and health; 
0162 

1 is that a fair statement? 

2 A. I — I think they did not address issues that were 

3 relevant to answering the critical questions with 

4 regard to tobacco smoking to the issue of 

5 cardiovascular disease and to a variety of other 

6 disease conditions. Sure, they dealt with the organ 

7 systems that are affected, such as the lung, but they 

8 in my opinion would not answer the critical questions. 

9 Q. Now, you would agree, wouldn't you, that I mean 

10 it's beyond dispute that many of the grantees that CTR 

11 gave money to were esteemed physicians, researchers? 
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A. Yes, I fully agree with that statement. 

Q. You, yourself, were a grantee, right? 

A. Yes. 

Q. Not just once but at least twice, correct? 

A. Yes. 

Q. Did you think that your work was germane to — 
well, what was your work? 

A. It was a study of the effects of adenovirus on the 
human respiratory epithelium. 

Q. Pretty good work? 

A. Yes. 

Q. Glad you got funded? 

A. Yes. 

Q. Appreciative that the Council for Tobacco Research 

would allow you to do that research? 

A. Yes, but I don't think it had any relevance to 
tobacco smoking and its effect on human health. 

Q. Did they put any limits on your ability to 
publish that work? 

A. No. 

Q. Did they come in and tell you how to write your 
report? 

A. No, not at all. 

Q. Any of these lawyers come in and vet it or 
red-line it? 

A. No. 

Q. After resigning from CTR, you were considering 
going back on the Scientific Advisory Board, weren't 
you? 

A. I don't recall. 

MR. COFER: Give me one minute. 

THE VIDEOGRAPHER: Do you want to go off 

the record or? 

MR. COFER: No. 

THE VIDEOGRAPHER: Your microphone, 

please. Thank you. 

MR. COFER: Do you want to put this on 

me, Mr. Motley? 

Q. Well, what's your understanding on the science of 

ETS? I mean, really, have you spent a lot of time 
studying it? 

A. Well, you'd have to be more specific. That's a 
very broad-based question. 

Q. Okay. 

MR. ALDEN: Can we take a five-minute 

break? 

MR. COFER: Sure. 

THE VIDEOGRAPHER: We're off the record 

at approximately 10:07 p.m. 

(A brief break was taken.) 

MR. COFER: Let me just say at this point 

because Mr. Eck has jury duty tomorrow, has to be in 
New York City first thing in the morning, I'm going to 
pass the microphone to him, so to speak, listen to his 
questions. I may have additional questions when he's 
completed his questions. 

THE VIDEOGRAPHER: We're back on the 

record at approximately 10:20 p.m. 

EXAMINATION BY PETER K. ECK, ESQUIRE: 

Q. Yes, Dr. Craighead, I'm Peter Eck. I'm with 
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Chadbourne & Parke. I have a couple of questions for 
you here. 

You said that you reviewed your ETS literature 

before this deposition; is that correct? 

A. Yes. 

Q. And what does that literature consist? 

A. Well, I don't have a list of the publications. It 
includes the Environmental Protection Agency report. 

It includes notes — it includes reports on — 
published in the American Journal of Epidemiology in 
1993, the American Journal — or the Journal of 
Clinical Epidemiology in 1994, and I don't recall all 
the authors, and then a paper by Fontham and Reynolds 
on this subject, and then finally a very important 
paper by Fontham and a large number of associates 
published in 1993 — 1994, in the Journal of the 
American Medical Association. 

Q. Okay. Do you consider yourself an expert in the 
epidemiology of environmental tobacco smoke and lung 
cancer? 

A. I consider myself highly knowledgeable in the 
issues of environmental exposure to a wide variety of 
substances, including tobacco smoke. 

MR. ECK: Move to strike as 

unresponsive. 

Q. Do you consider yourself an expert in the 
epidemiology of environmental tobacco smoke and lung 
cancer? 

MR. TARDY: I object to the question. 

It's just been asked and answered. 

A. I think I answered just what I choose to answer. 

Q. Okay. That did not sound like a yes or no answer 
to me. Doctor. Have you — you're familiar — you 
mentioned the spousal studies as part of the basis for 
your opinion? 

A. Yes. 

Q. So you're familiar with the spousal studies on ETS 
and lung cancer? 

A. Yes, I am. 

Q. How many of them are there published now? 

A. Probably about 15. 

Q. 15? 

A. That's a guess. I haven't added them up in that 
way. 

Q. Okay. But you reviewed them all? 

A. No, I haven't reviewed them all. I reviewed 
review articles that include this data. 

Q. Okay. Well, you said that the data in the last 
five years or so was what really was the — led to your 
conclusion of a causal relationship between ETS 
exposure, at least high levels — 

A. Yes. 

Q. — and lung cancer, right? 

A. Yes. And I again, in responding to your question, 
you said what did you review in relation to the 
testimony this evening, and I did not review all of the 
studies that have been published in that area. I 
reviewed some review articles, and I — I read some 
review articles, and I again reread the Fontham study 
in the Journal of the American Medical Association. 
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Q. Well, the EPA report came out in early 1993, did 
it not? 

A. Yes. 

Q. And you mentioned other things in 1993, 1994. 
Fontham and Reynolds, you didn't say when that was, but 
the Fontham and large number of associates was '94. 
We're getting — I guess that's the time frame you're 
focusing on for your opinion? 

A. Yes. 

Q. Okay. So maybe 1991 on? 

A. Yes. 

Q. How many of the 15 spousal studies were published 
in 1991? 

A. Only a portion of them. I don't recall 
specifically how many. 

Q. Okay. 

A. And I haven't prepared myself to provide from 
memory a complete overview of the epidemiology of this 

subject. 

Q. Right. But do you have a general idea of how many 
of the 15 were published in that time frame? 

A. A general idea would be approximately seven or 
eight. 

Q. Seven or eight, okay. I have one here by Joeckeo 
in 1991, "Passive Smoking: Evaluation of the 
Epidemiological Findings." Is that one you're familiar 
with? 

A. I'm not sure I know where this is published. This 
is not a published peer-reviewed article that you're 
putting before me. 

Q. So you're not familiar with the study? 

A. No, I haven't seen this. It may be cited in some 
of the review articles I referred to, but I haven't 
cited that. 

Q. Well, here's another 1991 study. Liu is the lead 
author. It's the International Journal of 
Epidemiology, 1991. Is this one you're familiar with? 
A. Yes. 

Q. Okay. And when did you read that? 

A. Oh, some time ago, but I have not reread it 
recently. 

Q. Okay. So that's one of the seven or so since 
1991? 

A. Yes. 

Q. Okay. And then this Fontham study, do you know if 
there was an earlier publication on that or not? 

A. Yes, there was an earlier publication. 

Q. Do you know what year that was? 

A. No, I don't. 

Q. All right. Here's one in 1992 by Stockwell. 

A. Yes. 

Q. Are you familiar with that one? 

A. Yes, I am. 

Q. Is that one you reviewed? 

A. Yes. I didn't review that — 

Q. You reviewed it in the past. 

A. I didn't review that recently, I have seen it in 
the past. I have not reviewed it in preparation for 
this deposition. 

Q. I understand. 

MR. ECK: Before I ask the next — about 
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the next study. 

Walt, dc 

) you happen to have that 

20 

Alavanja — 

and 

you did 

butcher the pronunciation — 

21 

study handy. 

if 

I could 

borrow it? 

22 


MR. 

. COFER: 

Did I pronounce it right? 

23 


MR. 

. ECK: 

No, you said Alavanja, I think. 

24 

or something 

like that. 


25 


MR. 

. COFER: 

This one? 

0170 





1 


MR. 

. ECK: 

Yeah. 

2 

Q. Okay. 

I think you 

said you were not familiar with 


3 the authors in this study, when Mr. Cofer showed it to 

4 you? 

5 A. That is correct. 

6 Q. Okay. Then would it be safe to assume that this 

7 study by Brownson, Alavanja with the same group of 

8 authors on "Environmental Tobacco Smoke and Lung 

9 Cancer," again, you're not familiar with that? Same 

10 authors that you said you weren't familiar with. In 

11 fact, it's the same — same study, same population of 

12 Missouri women. 

13 A. I think I have read this in the past, but I didn't 

14 read it recently. 

15 Q. And you just forgot the authors' names, is that 

16 it? 

17 A. Brownson is a name I'm familiar with. 

18 Q. You weren't familiar with it two minutes ago. 

19 A. The lead author in that was not Brownson. 

20 Q. No, the lead author was Alavanja, but you said you 

21 didn't know any of the authors. 

22 A. I'm sorry, we'd have to see what the record — 

23 Q. Well, the record will speak for itself. 

24 A. The record will speak for itself. 

25 Q. Okay, let's move on. Here's another 1992 study, 

0171 

1 Liu. Are you familiar with that one? 

2 MR. TARDY: Can you identify it for the 

3 record? 

4 MR. ECK: Yeah, I'll identify it, or the 

5 doctor can, either one. 

6 A. Yes, I'm familiar with the paper. I have not 

7 reviewed it recently. 

8 Q. Okay. 

9 MR. TARDY: What's the paper? 

10 MR. ECK: Oh, I'm sorry, the lead author 

11 is Liu, L-I-U. It's in the American Journal of 

12 Epidemiology, 1993. You want an actual cite? Volume 

13 137, No. 2, at page 145. 

14 Q. Okay. Here's one also from 1993. The lead 

15 author is Ger. I think we're already up to seven 

16 studies or thereabouts, but are you familiar with that 

17 one? 

18 A. No, I'm not. No, I'm not. 

19 Q. Okay. This lead author is Ger, G-E-R. It's an 

20 Anticancer Research, Volume 13, starting at page 1491. 

21 All right. Here's another one, 1995. This is 

22 Rabat, American Journal of Epidemiology, Volume 142, 

23 No. 2, starting at page 141. Is that one you've read? 

24 A. Yes. Yes, I have. 

25 Q. Okay. The next one is Wang, also 1994 — I guess 

0172 

1 the other one was '95 that we just did. This is 

2 International Journal of Epidemiology, Volume 23, No. 

3 2, at page 223. Is this one you've read? 
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A. I don't recall that I have, no. 

Q. Okay. And here I have a series of one, two, 
three, four, five, six, seven, eight, nine Chinese 
studies published in 1994. Have you read those? 

A. Are these in the peer-reviewed literature? 

Q. No, they are not. 

A. I haven't read them. 

MR. COFER: Do you want to read the 

titles into the record? 

MR. ECK: Sure. 

MR. MOTLEY: Do you speak Chinese? 

MR. ECK: Only when necessary. The first 

is — I'm not — is Dai Xu-dong, D-A-I X-U hyphen 
D-O-N-G, "The Etiology of Lung Cancer in Nonsmoking 
Females in Harbin, China." 

The next is Wang Tian-jue, W-A-N-G T-I-A-N J-U-E, 
"Lung Cancer in Nonsmoking Chinese Women: A 
Case-Control Study." 

The next is "A Comparative Study of the Risk 
Factors for Lung Cancer in Guangdong, China." The lead 
author is Wang Sheng-yong, W-A-N-G S-H-E-N hyphen 
Y-O-N-G. 

The next is "Analysis and Estimates of 
Attributable Risk Factors for Lung Cancer in Nanjing, 
China." The lead author is Shen Xiao-bing, S-H-E-N 
X-I-A-0 dash B-I-N-G. 

The next is "Indoor Burning Coal Air Pollution and 
Lung Cancer, a Case-Control Study in Fuzhou, China." 

The lead author is Luo Ren-xia, L-U-0 R-E-N hyphen 
X-I-A. 

MR. MOTLEY: Maybe it would save time if 

we just mark them in the record? 

MR. ECK: That's fine. All right. I'll 

leave these to be marked. 

MR. MOTLEY: Do any of those guys own 

take-out restaurants? 

MR. ECK: Laundries. 

MR. KAISER: Anybody else want to slam 

them? 

MR. COFER: I'm a part of neither of 

those comments. 

MR. KAISER: But you do shred documents. 

Q. All right. This next one is in the British 
Journal of Cancer in 1995, "Urinary Confining and Lung 
Cancer Risk in a Female Cohort." That's Volume 72. It 
starts on — well, I can't tell you because the page 
number's obliterated, but it's in Volume 72, 1995. Are 

you familiar with that one? Did you read that one? 

A. No, I'm not familiar with that. 

Q. Okay. The next one is in 1996, "Family History of 
Cancer and Risk of Lung Cancer Among Lifetime 
Nonsmoking Women in the United States." The lead 
author is Wu, W-U, American Journal of Epidemiology, 
Volume 143, No. 6, 1996. Is that one you've read? 

A. Yes. Yes, it is. 

Q. Okay. And the next one was published last month, 

I believe. Lead author is Schwartz. Doctor? 

A. Yes. 

Q. Lead author is Schwartz, S-C-H-W-A-R-T-Z, 

American Journal of Epidemiology, "Familiar Risk of 
Lung Cancer Among Nonsmokers and Their Relatives." 
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Let' s 

see, it's Volume 144, and 

it starts 

at page 554. 

16 

A. 

I haven't seen this paper. 

This is - 

- this is 

a 

17 

quite 

recent one, isn't it? 




18 

Q. 

Yes, it is. 




19 

A. 

Yes, I'm not acquainted with it. 



20 

Q. 

Okay. Doctor, let me just 

once again 

ask you. 

do 


21 you hold yourself out as an expert on the ETS and lung 

22 cancer epidemiology? 

23 A. As I indicated, I think I'm expert on inhalation 

24 toxicology as it relates to human disease in general 

25 and not restricting it to that particular topic. 

0175 

1 Q. Is that a no. Doctor? 

2 A. I've given an answer. 

3 Q. It was a yes-or-no question. 

4 MR. MOTLEY: He doesn't have to — 

5 MR. TARDY: He's answered it. I object 

6 to the repetition. Move along. 

7 Q. Doctor, would it surprise you that instead of 15 

8 studies, there are over 40 studies on — 

9 A. Some of them I reject as not being appropriately 

10 peer-reviewed and of the quality that I would refer to, 

11 such as the several, six or seven Chinese studies that 

12 you said are not in the peer-reviewed literature. 

13 Q. Okay. 

14 A. And some are in foreign tongues, and I haven't 

15 translated those. But of the ones that are in the 

16 English language in peer-reviewed journals, I think I'm 

17 acquainted with the majority of the papers. 

18 Q. Are you familiar with the Russian study by 

19 Zaridze? 

20 A. No. I think one has to be very critical about 

21 epidemiological studies that one accepts or rejects, 

22 and epidemiology is a subject that has like several 

23 areas of science that's sometimes not been rigorously 

24 carried out. 

25 Q. Um-hum. 

0176 

1 A. And the power of investigations have not always 

2 been as satisfactory as they might be. 

3 Q. Yeah, but it's hard to make that decision if you 

4 haven't read them, isn't it? 

5 A. Yes. 

6 Q. All right. Let's talk about epidemiology just a 

7 little bit. The way risk is measured in epidemiology 

8 generally is through the use of a relative risk or an 

9 odds ratio, right? 

10 A. Yes, that's one way. 

11 Q. Okay. That would be a way of comparing exposed 

12 and nonexposed — 

13 A. Yes. 

14 Q. Okay. What is — well, what is the background 

15 relative risk for people who are not exposed to a 

16 substance? 

17 A. Well, I think we generally use a control 

18 population as being the ideal background, and that is a 

19 matched control population, which may or may not match 

20 the incidence of disease in a public health cohort. 

21 Q. That's true, but don't we take the background risk 

22 in prospective studies, for example, to be one? 

23 A. Yes, that is what you choose, but the ideal 

24 background is determined with a matched group of 

25 participants in the study. 
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1 Q. Right. 

2 A. In a prospective study. 

3 Q. Understood. Okay, so what the relative risk or 

4 odds ratio — the odds ratio in the type of studies 

5 we're talking about is a good approximation of the 

6 relative risk, isn't it? 

7 A. Yes. 

8 Q. And the relative risk is basically a comparison of 

9 the incidence or mortality of the disease per person 

10 you're — in an exposed group compared with an 

11 unexposed group; is that right? 

12 A. Simply stated, yes. 

13 Q. Okay. And you mentioned in your testimony — 

14 direct — not direct testimony, in your earlier 

15 testimony, that in heavily exposed ETS cohorts, so to 

16 speak, that there is a statistically significant 

17 increase in risk of lung cancer; is that correct? 

18 A. Yes. 

19 Q. Okay. What does "statistically significant" mean? 

20 A. It means, in general, that at least by accepted 

21 criteria 95 percent of instances for studies of a 

22 similar nature would give you positive results of the 

23 type that are reported in a particular study. 

24 Q. Right. 

25 A. It doesn't mean an absolute 100 percent. 
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1 Q. Okay. And generally speaking, relative risks or 

2 odds ratios are reported as point estimates with a 

3 confidence interval about those point estimates? 

4 A. That's right. That is very frequently cited. 

5 Q. And if the lower bound of the confidence interval 

6 is not — is less than one, then the estimate is — the 

7 relative risk is said to be not statistically 

8 significant; is that correct? 

9 A. I discard that. 

10 Q. You discard that? 

11 A. I discard it as a positive. 

12 Q. Right. It's not significant — statistically 

13 significant? 

14 A. That's right. 

15 Q. Okay. And if the lower bound is something a 

16 little over one, like 1.01, 1.05, it's entering the 

17 realm that bears statistical significance; is that 

18 correct? 

19 A. Yes. 

20 Q. All right. Now, you characterize the risk 

21 associated with prolonged heavy exposure to ETS as 

22 statistically significant, and that was the basis of 

23 your conclusion that ETS causes lung cancer, correct? 

24 A. Yes. 

25 Q. And that's particularly so for adenocarcinoma, 
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1 correct? 

2 A. Yes. 

3 Q. And that was based upon these seven recent spousal 

4 studies of which you were aware? 

5 A. The ones that I have relied on, yes. 

6 Q. Right. 

7 A. And I said that was an approximate number, not an 

8 absolute number in my testimony. 

9 Q. Okay. So let me ask this: When did you first 

10 conclude that heavy prolonged exposures to ETS pose a 
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11 statistically significant elevated risk of lung cancer; 

12 what year? 

13 A. I've had a very open mind on this for some time, 

14 and I can't state a specific year, but it's been in a 

15 period in the early 1990s that my index of suspicion 

16 was very high based on all the accumulated information 

17 at that time, and I think in my book in 1994 I stated 

18 that it was my opinion that environmental exposure was 

19 a cause of lung cancer. 

20 Q. You did? 

21 A. Under certain circumstances. 

22 Q. Okay. All right. And excuse me if I'm — 

23 A. We have to be very careful about the certain 

24 circumstances. I don't make this an all-encompassing 

25 statement. It has to be qualified by the 
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1 circumstances. 

2 Q. And that's heavy, prolonged exposure? 

3 A. That is one of them. 

4 Q. And what else? 

5 A. For example, a genetic predisposition, a co-factor 

6 such as radon exposure, exposure to coke oven 

7 effluents, exposures to other polycyclic aromatic 

8 hydrocarbons, or exposure to heavy metal salts of 

9 various types. 

10 Q. Do you require a statistically significant 

11 increased risk in order to infer causality? 

12 A. That is one of the criteria but not based on a 

13 single study, and that is one but not the only 

14 criterion that one would employ. 

15 Q. Okay. But it has to be statistically significant 

16 for you to infer causality? 

17 A. Yes. 

18 Q. I asked you already when you first concluded that 

19 ETS posed a statistically significant increased risk of 

20 lung cancer. When did you first conclude that it 

21 actually causes lung cancer? 

22 A. On the basis of the evaluation of all of the 

23 experimental and epidemiological information, it was 

24 sometime in the early 1990s or — and what I mean by 

25 that, somewhere in the period 1992 to 1995, and I don't 
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1 have a specific period in there in which I have a 

2 definitive conclusion. 

3 Q. Okay. But by — 

4 A. And again, this is qualified by certain 

5 individuals under certain circumstances. 

6 Q. Okay. But then you're not relying on the 1986 

7 surgeon general's conclusion? I mean you didn't at 

8 that point — 

9 A. I'm aware of it. 

10 Q. You're aware of it? 

11 A. I'm aware of the issues which were raised by the 

12 surgeon general's report and the EPA report and the 

13 National Science Foundation reports. 

14 Q. Right, but the EPA and the NRC or N — National 

15 Association were both in 1986, weren't they? 

16 A. Yes. 

17 Q. And when was the WHO report, W — 

18 A. That was somewhat later, and then the IARC report 

19 was somewhat later. I don't recall specifically. 

20 Q. But are those before 1992? 

21 A. Yes, they are. Yes, they are in the late 1980s. 
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22 Q. Right. So those did not cause you to, at that 

23 point in time at least, conclude there was a causal 

24 relationship; is that correct? 

25 A. Well, this is not like a pregnancy in which an 
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1 event occurs and then you're pregnant. It is an 

2 accumulation of information, all circumstantial or 

3 direct information, that leads you to an opinion as to 

4 the most likely cause of disease in some individuals. 

5 Q. Let me ask you — 

6 A. So it isn't some revelation that occurs overnight 

7 or while you can't sleep some night, but it is an 

8 accumulation of years of experience and discussions 

9 with others and the — a review of an ongoing 

10 literature. 

11 Q. So would it be your opinion that over time the 

12 reported relative risks of ETS and lung cancer have 

13 been increasing? 

14 A. Not the relative risks, the relative strength of 

15 the association based on cumulative studies, 

16 particularly such studies as the spousal 

17 investigations. 

18 Q. When was the first spousal investigation? 

19 A. I don't know. I'm not prepared to answer this 

20 quiz in that way. 

21 Q. Okay. For those who do have this heavily 

22 prolonged exposure and are at increased risk of lung 

23 cancer, can you characterize that risk? Well, you know 

24 already that mainstream smoking, you know, poses a risk 

25 of lung cancer, and that's dose-response, there's a 
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1 dose-response to the risk; more cigarettes per day, the 

2 higher the risk, correct? 

3 A. To a certain ascentope or level. 

4 Q. Right. 

5 A. And then duration is the critical factor. 

6 Q. Okay. If the duration is the same, can you 

7 characterize in terms of the number of cigarettes per 

8 day the risk that ETS poses in its high exposure 

9 categories? 

10 A. No, because side-stream smoke is different than 

11 direct channel smoke in a cigarette. 

12 Q. That's not the question. The question is: Can 

13 you compare the relative risks? I know there are 

14 different compositions. 

15 A. Well, I can compare them in saying that 

16 environmental tobacco smoke risk is substantially lower 

17 than the smoking of cigarettes. 

18 Q. Right, but — 

19 A. I can't give it a quantitative answer, for all the 

20 reasons that I've indicated. 

21 Q. Well, would the relative risk of those heavily 

22 exposed to ETS, lung cancer relative risk of those 

23 heavily exposed to ETS, be less than the risk of those 

24 who smoke five — the relative risk of lung cancer for 

25 those who smoke five cigarettes per day? 
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1 A. Yes. 

2 Q. It would. 

3 A. But again, time is a consideration here. 

4 Q. Understood. All right, do you recall testifying 

5 in 1994 In Re: Asbestos Cases, in Circuit Court of 

6 Kanawha County, West Virginia? 
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7 MR. MOTLEY: Kanawha. 

8 MR. TARDY: Kanawha. 

9 Q. Kanawha. I apologize. 

10 MR. MOTLEY: Not Kanawha, it's Kanawha. 

11 You speak Chinese, I speak West Virginia. 

12 A. What year was it? What was the year, sir? 

13 Q. It was in 1994, March 9. Telephone deposition. 

14 A. No, I don't recall. 

15 Q. All right. Well, I'll just show you some 

16 testimony here. 

17 A. Do you have the transcript? 

18 Q. I have part of the transcript. I — 

19 A. Well, it may be out of context. I'm — I think I 

20 should be accorded the privilege of reviewing a 

21 deposition that you're going to quote from. 

22 MR. COFER: Ask him if he agrees with the 

23 statement. 

24 MR. ECK: I will. 

25 A. Well, under any circumstances I think I should be 
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1 accorded that privilege. 

2 MR. TARDY: I agree. 

3 MR. ECK: Well, then we'll just have to 

4 — 

5 MR. COFER: Judge Motley, how do you 

6 rule? 

7 MR. MOTLEY: I think you all make a 

8 delightful tag-team. 

9 MR. ECK: We'll just have to continue 

10 this deposition I guess another day, won't we? 

11 MR. TARDY: I doubt that. If you think 

12 you can phrase the question or you can get an answer 

13 otherwise, you can try, but — 

14 MR. MOTLEY: I can't stand the suspense; 

15 why don't you go ahead and tell us what he said. 

16 Q. Doctor, did you testify that there's a threshold 

17 below which there's no increased risk for smoking 

18 cigarettes? 

19 A. Yes. 

20 Q. Okay. 

21 A. I have testified to that effect. 

22 Q. Right. And in this transcript, I will represent 

23 that you were asked by one Mr. Herrick: "Doctor, what 

24 is the threshold of cigarette smoking below which there 

25 is not an increased risk that you just mentioned? 
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1 "Answer: Well, there's an infinitesimally small 

2 risk for persons who smoked for short periods of time 

3 or just a few cigarettes per day. In an individual who 

4 smokes less than half a pack a day for periods of 

5 twenty years, they begin to experience an increased 

6 risk. There is a term or a statement that has to be 

7 interpreted broadly because, remember, there are 

8 genetic factors and dietary factors that are key to 

9 answering the question in any one individual case. 

10 "Question: Let me understand, see if I understand 

11 what you're saying. If someone has a ten-pack year 

12 history of smoking or less than ten-pack year history 

13 of smoking and stretched out a twenty-year period, then 

14 they are not at an increased risk from smoking? 

15 "Well, I suppose" — "Answer: Well, I suppose one 

16 of the implications of what I said is using the 

17 pack-year history of smoking is probably a poor 
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18 substitute for divining smoking in terms of amounts and 

19 years because the duration is so critical. Duration is 

20 a more important variable than intensity over a certain 

21 threshold. 

22 "Over what thresholds? 

23 "About half a pack a day. Again, enormous number 

24 of variables fit into this formula." 

25 So, Doctor, in essence what you testified here, if 
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1 I understand it, that under ten cigarettes per day, 

2 regardless of the duration, the risk is infinitesimal? 

3 A. I think it's very small. Now, you'd have to 

4 define infinitesimal for me. There is still a risk, 

5 but on a broad population base, it is a risk. Now — 

6 Q. And for under five cigarettes a day it would be 

7 even smaller? 

8 A. Yes. The risk of environmental tobacco smoke 

9 exposure is not high in relationship to the risks of 

10 cigarette smoking by an individual, and it is much 

11 lower than a wide variety of risks that you and I 

12 experience, such as driving in automobiles and flying 

13 in planes. 

14 Q. And it's smaller than the risk you characterize as 

15 infinitesimal? 

16 A. Well, that's a judgment call in terms of the total 

17 population and all the risks that you and I experience, 

18 but there still is a risk, and I indicated all of the 

19 co-factors or some of the co-factors that are important. 

20 Q. Some of those co-factors are especially important 

21 in the spousal studies, aren't they? 

22 A. Yes. 

23 Q. And that's because spouses frequently share the 

24 same diets and other lifestyle aspects as their 

25 spouses, whether or not they smoke? 
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1 A. That's right, but they don't share the same genes. 

2 Q. That's true, but when you're comparing — spousal 

3 studies compare nonsmoking spouses of nonsmokers with 

4 nonsmoking spouses of smokers, do they not? 

5 A. Yes. 

6 Q. And over the long haul, you would expect any 

7 genetic aberrations in those studies to basically even 

8 out, would you not? 

9 A. Yes, in studies such as Fontham's, which included 

10 millions of individuals, we would think that there 

11 would be an evening-out process. 

12 Q. You're saying the Fontham study included millions 

13 of individuals? 

14 A. Yes, the Sears studies that were the basis of it. 

15 Q. All right. Let's turn for a second to your 1995 

16 book, at page 483. Under "Bronchogenic Carcinoma" in 

17 the left-hand column, I'm just going to read — 

18 MR. MOTLEY: Can you give me one second? 

19 MR. COFER: It's the one with the pretty 

20 cover. 

21 MR. MOTLEY: Page 483? 

22 Q. Under the heading "Bronchogenic Carcinoma," 

23 Doctor, in the left-hand column, it says, "The role of 

24 tobacco combustion" — you wrote this particular 

25 chapter, did you not? 
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1 MR. MOTLEY: Yes. 

2 A. Which chapter is it? 
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MR. MOTLEY: "Airways and Lung." 

A. Yes. 

Q. Okay. It says, "The role of tobacco combustion 
effluents in the causation of lung cancer in smokers 
and those in their immediate environment (side-stream 
smoke) is discussed in chapter 13." So the role of 
side-stream smoke, by that you meant environmental 
tobacco smoke? 

A. Yes. 

Q. Was discussed in chapter 13, and in terms of 
causation of lung cancer; is that so? 

A. Yes. 

Q. And you read chapter 13, didn't you? 

A. Yes. 

Q. And you would have told the author if there were 
conclusions in there you disagreed with, would you not? 
A. Yes. 

Q. Okay. And the author — 

A. But I also let the authors — because they were 
drawing their own conclusions, I did not attempt to 
change the authors' conclusions. 

Q. That's — 

A. I might have indicated my concerns, but the 

chapter was under their authorship. It was not a 
co-authorship. 

Q. But, Doctor, in your chapter, you defer for 
conclusions about causality to chapter 13, don't you? 

MR. MOTLEY: Object to the form of that. 

You didn't read him the rest of the paragraph to let 
him see what he wrote. He didn't defer anyone. 

MR. ECK: Well, the sentence clearly 

says, "The role of tobacco combustion effluents" — 

A. Should we go on and see what it in fact says? 

Q. Yeah, let's go to the bottom — 

MR. MOTLEY: Would you like to see the 

book. Doctor? 

THE DEPONENT: Yes. 

MR. ECK: I can hand him this one. 

MR. MOTLEY: Well, that way you can both 

have a separate piece of paper. 

Q. Okay, Doctor, on 483, do you wish to add anything 
about that? 

A. Well, I went on and cited the Fontham study, 
which included a reference to a variety of other 
studies which I used as a basic reference, and then I 
turned to Table 28-8, which was a review of the initial 
Veterans Administration studies, the British physicians 
studies, and the American Cancer Society studies, which 

established a high risk for the direct smoking of 
cigarettes. 

Q. Okay. But Doctor, all of those studies were 
smoking, not environmental smoke, in 28-8, right? 

A. Yes. And this is a chapter on pathology and not 
epidemiology. It puts this into perspective. So it 
isn't a comprehensive assessment of this. 

Q. Okay, Doctor, I draw your attention to page 236, 
which is the chapter, chapter 13 that you referred to, 
as discussing causality, environmental tobacco smoke 
and lung cancer? 

A. Yes. 

Q. And I draw your attention to the sentence just 
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14 above "Smoking and Cardiovascular Disease," which is 

15 the end of that section, where it says, "It is 

16 important to determine if environmental tobacco smoke 

17 increases the risk of cancer either directly or 

18 indirectly. At this time, however, there is no 

19 unassailable study that demonstrates this." Is that 

20 what it says there. Doctor? 

21 A. Yes. 

22 Q. Thank you. All right, let's go back to the — 

23 let's talk about the Fontham study for a minute. Now, 

24 you stated that the Fontham study, the 1994 one, was 

25 the basis of your conclusion that — or one of the 
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1 bases — primary basis, I think you said, for your 

2 conclusion that prolonged heavy exposure to 

3 environmental tobacco smoke poses an increased risk — 

4 a statistically significant increased risk of lung 

5 cancer and especially adenocarcinoma; is that correct? 

6 A. Yes. 

7 Q. Okay, Doctor, I draw your attention to Tables 6 

8 and 7 of that study. 

9 MR. ECK: Do we want a cite for that 

10 study? I don't think it was cited before. 

11 Q. Well, you're familiar with the study, correct, 

12 Doctor? 

13 A. Yes. 

14 Q. All right. I refer you to pages 6 and 7, which 

15 include risks of adenocarcinoma. These are the tables 

16 that summarize risks of adenocarcinoma for various 

17 exposure levels and durations of exposure. And I would 

18 ask you. Doctor, are — well, first of all, you said 

19 before that it's — you need a statistically 

20 significant increased risk to infer causality. Are any 

21 of the adenocarcinoma risks in Table 6 and 7 which show 

22 the high levels of exposure or extended exposure for 

23 adenocarcinomas statistically significant? 

24 A. I said that a significant increase was one of the 

25 considerations in inferring causality. 
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1 Q. One of the necessary ones is what you said, 

2 Doctor. 

3 A. Yes. Now — 

4 MR. ECK: Let the record reflect that 

5 about two minutes have passed. 

6 MR. MOTLEY: I call time on that 

7 question. 

8 A. Is there a question before the — before me? 

9 Q. Yeah, I said in Table 6 and 7, which set forth the 

10 relative risks of adenocarcinoma for extended durations 

11 or amounts of exposure, are any of those statistic — 

12 are any of those risks statistically significant for 

13 adenocarcinoma? 

14 A. Well, the — the prolonged smoking greater than 48 

15 years on all lung cancers — 


16 

Q. 

I asked adenocarcinoma. Doctor. 


17 

A. 

— and adenocarcinomas are. 



18 

19 

Q. 

Let me see that, will you? 
Okay, I see where you are. 

Okay, 

and those are 

20 

21 

the 

A. 

only ones. Doctor? 

Well, I — since I'm being 

timed. 

I thought I 


22 would move along so you could get to sleep, but the 

23 second column is adenocarcinomas all respondents. The 

24 fifth column is adenocarcinomas self-respondents only. 
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And the fourth column is all lung cancers, prolonged 

exposure. And this is prolonged exposure and not 
dosage. 

Q. I agree that it's prolonged exposure. Doctor. And 
let me ask you, of only two out of here that you were 
able to find that are statistically significant, would 
you agree that they are barely so, basically — 

A. The confidence limits approach one, but they do 
not bridge one. 

Q. Correct. So — 

A. And on the other side of the scale, they are quite 
high, such as 1.09 to 3.15, 1.03 to 2.7. 

Q. Okay. Doctor, the study that you relied upon as 
the primary basis for your opinion that prolonged heavy 
exposure to environmental tobacco smoke poses a 
statistically significant increased risk of 
adenocarcinoma reports only barely statistically 
significant risks in one category and nowhere else; is 
that correct? 

A. I didn't say this was the primary study. This is 
one of the studies. It is a very comprehensive study 
in large population groups, and it provides information 
that is consistent with other spousal studies, and one 
of the Bradford Hill criteria that I depend on are that 
there are consistent observations of the same type in 
statistical analyses from study to study to study. Not 

one study but a series of investigations. 

Q. Okay. 

A. And further, I indicated that Table 7 did not deal 
with dosage, it dealt only with time. 

Q. Right. But Table 6 deals with dosage, does it 
not? 

A. Right. Well, Here is occupational exposure — 

Q. I didn't ask. We're talking spousal exposure. 

MR. TARDY: Just a minute. Please let 

him finish his response before you ask him another 
question. 

A. Spousal exposure and others, all lung cancers, is 
1.23, and adenocarcinomas is 1.20. 

Q. And what's the lower bound for adenocarcinoma? 

A. The confidence level is 0.87 to 1.56. 

Q. So, first of all, move to strike as unresponsive. 
Secondly, the adenocarcinoma is not statistically 
significant, is it. Doctor? 

A. The confidence bridge is 1. 

Q. Which means it's not significant, right? 

A. In this particular context. 

Q. Are any of the adenocarcinomas that — you said 
dosage was more important. Are any of those 
statistically significant. Doctor, for spousal? 

A. May I review the document? 

MR. MOTLEY: You don't have a copy of 

that? 

MR. ECK: I'll leave this one with you. 

MR. MOTLEY: No, no, we've got it, we 

just can't find it. 

A. I'm sorry, I was concerned about this, and I think 
I was misled. This is a — Table 6 is concerned with 
duration of exposure. 

Q. Oh, it is, I'm sorry. 
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10 A. Yes. 

11 Q. So it's again duration? 

12 A. Duration of exposure. 

13 Q. Okay. And none of the risks are significant, are 

14 they, for adenocarcinoma? 

15 A. Well, I haven't read this paper recently, and I 

16 can take time to read it in more detail to answer your 

17 question. I don't recall the details of all of the 

18 tables in this particular manuscript that I have not 

19 read recently. We could take that time if you like. 

20 Q. I don't think it's necessary. Doctor. You were 

21 happy enough to answer questions about Table 7 a few 

22 minutes ago. 

23 Doctor, are you familiar with the Congressional 

24 Research Service? 

25 A. Yes, but only very superficially. 
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1 Q. Okay. Have you read or are you aware of any 

2 criticism of — that — well, what do you understand 

3 the current function of the Congressional Research 

4 Service to be? 

5 A. Well, I might be wrong, but it's my understanding 

6 that this is an agency supported for the purposes of 

7 providing scientific or other information to members of 

8 Congress, and it can cover a great diversity of issues. 

9 Q. Okay. Are you aware of any criticisms of the 

10 findings of the EPA that the Congressional Research 

11 Service may have published? 

12 A. No, I'm not. 

13 Q. I mean specifically the EPA's risk assessment on 

14 environmental tobacco smoke? 


15 

A. 

No, 

I'm not aware of that. 


16 

Q. 

Okay 

Are you familiar with 

Sandia Laboratories? 

17 

A. 

Yes. 



18 

Q. 

Are 

they well-respected? Is 

it a well-respected 


19 laboratory? 

20 A. Well, it's a large laboratory, primarily involved 

21 in defense work, and in more recent years environmental 

22 studies of various types, so I don't know as we can say 

23 anything about the laboratory as a whole, because it's 

24 a collection of individuals. 

25 Q. Okay. Doctor, are you familiar with any 
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1 criticisms that Sandia Laboratories may have published 

2 regarding the findings of the EPA or OSHA regarding 

3 environmental tobacco smoke and lung cancer? 

4 A. No, I am not. 

5 MR. ECK: Okay. I don't think I'll have 

6 any more, but why don't I — why don't we just take a 

7 second. 

8 MR. COFER: Okay. Off the record? 

9 THE VIDEOGRAPHER: We're off the record 

10 at approximately 11:06 p.m. 

11 (A brief break was taken.) 

12 MR. ECK: I actually do have one more 

13 question, but in the interests — 

14 THE VIDEOGRAPHER: We're back on the 

15 record at approximately 11:15 p.m. 

16 Q. (By Mr. Eck) Doctor, did you write a chapter in 

17 Anderson's Pathology, Tenth Edition? 

18 MR. MOTLEY: What year, please? 

19 MR. ECK: 1996, I believe. 

20 A. A component of a chapter. 
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21 Q. Okay. And let me hand you — this is from the 

22 book just mentioned. It's Part VI, "Diseases of the 

23 Blood, Heart and Lungs"; is that the chapter you worked 

24 on. Doctor? 

25 A. Let me clarify. I was asked with Dr. Allen Gibbs 
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1 to prepare a section on mineral lung disease, and I did 

2 not edit the chapter that included sections on lung 

3 cancer and other aspects of this issue, and so the two 

4 chapters that Dr. Gibbs and I prepared and this one 

5 were amalgamated for purposes of publication. 

6 Q. Okay. Well, Doctor, do you regard — and you're 

7 a pathologist; do you regard this as an authoritative 

8 text or not? 

9 A. It is an authoritative text, but like every other 

10 text, I may agree with certain aspects of it; I may 

11 disagree with others. 

12 Q. Okay. Well, I direct your attention to the upper 

13 right-hand section of page 1544, the little section 

14 called "Adenosquamous Carcinoma," and I'll just read 

15 the first two sentences. "By light microscopy 1 to 3 

16 percent of lung carcinomas have clear evidence of both 

17 keratinization and glandular or secretory 

18 differentiation. Most are peripheral tumors associated 

19 with scars." Do you agree with that. Doctor? 

20 A. The association with scars is something I would 

21 not have stated since these scars allegedly are 

22 secondary to the carcinoma. I wouldn't be able to 

23 comment specifically on percentages. I've never 

24 attempted to calculate that. But it's not uncommon to 

25 find in an adenocarcinoma a few areas of squamous 
0200 

1 differentiation. That's a so what? 

2 

3 EXAMINATION BY ALAN H. SCHEINER, ESQUIRE: 

4 Q. Okay. Dr. Craighead, my name is Alan Scheiner. 

5 I'm an attorney with the law firm of Debevoise and 

6 Plimpton, and I'm here representing the Council for 

7 Tobacco Research. And you've testified a little bit 

8 tonight about your experience with the council, and I 

9 want to ask you a few questions on that subject. 

10 Dr. Craighead, are you familiar with a doctor 

11 named Charlie Sommers? 

12 A. Yes. 

13 Q. And he was on the Scientific Advisory Board at the 

14 time that you were on the board; isn't that correct? 

15 A. Yes. 

16 Q. He was the chairman of the Scientific Advisory 

17 Board? 

18 A. Yes, I believe so. 

19 Q. And are you aware that he later became scientific 

20 director of the Council for Tobacco Research? 

21 A. In a general way, yes. 

22 Q. Are you familiar with his work as a physician? 

23 A. He's primarily a diagnostic pathologist that has 

24 done a small amount of research, but he is primarily 

25 involved as a diagnostic pathologist at one of the 
0201 

1 major hospitals in New York. I believe it's Lennox 

2 Hill. Or he was. I don't know his status at the 

3 present time. 

4 Q. And he's a person of scientific and medical 

5 integrity, isn't he? 


http://legacy.library.ucsfadm/del/)kktp?^O0/(pdlndustrydocuments. ucsf.edu/docs/msxl0001 



6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0202 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0203 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


A. I would assume so, but I have no basis for 
commenting about Dr. Sommers, but I would assume and 
think so. 

Q. So you have no reason to believe that he lacks 
scientific or medical integrity? 

A. No. 

Q. And do you know Dr. Gardner? 

A. Yes, but not well. 

Q. And he was scientific director of the Council for 
Tobacco Research — 

A. Yes. 

Q. — at the time you were on the board? 

A. Yes. 

Q. And you have no reason to believe that he lacks 
medical or scientific integrity? 

A. No. 

Q. At the time that you joined the Scientific 
Advisory Board, did you have any doubts about the 
medical or scientific integrity of any other member of 
the Scientific Advisory Board? 

A. No, I think they're very capable and accomplished 
scientists. Or they were at that time, I should say. 

Q. Um-hum. Do you have any familiarity with the 
makeup of the Scientific Advisory Board today? 

A. No. 

Q. Did you — were you ever — did you ever form a 
belief that the members of the Scientific Advisory 
Board that you knew lacked medical or scientific 
integrity? 

A. No, I have no reason to suspect any lacked in any 
way scientific integrity. 

Q. And you were asked some questions earlier about 
attorneys reviewing grant applications. Did you, 
yourself, in your experience with CTR ever see or hear 
anything about that occurring? 

A. No. 

Q. So as far as you know from your own personal 
knowledge, that did not occur? 

A. I don't know one way or another. I have no 
personal observation, to answer your question. 

Q. Now, back I think in 1967, you received a grant 
from the Council for Tobacco Research? 

A. Yes. 

Q. And you applied for that grant? 

A. Yes. 

Q. Did anyone from CTR solicit it from you, or did 
you just send it in? 

A. Paul Kotin, who was a professional acquaintance of 
mine, and I met at a meeting, and again, I'm 
recollecting almost 30 years now. He suggested that I 
submit a grant application. And since I was a young 
assistant professor searching around for research 
support, that's precisely what I did. 

Q. And you applied for a grant again in 1970; is that 
correct? 

A. Yes, it was a three-year grant, as I recall, and I 
applied for a renewal. 

Q. And in 1967, you had an understanding about what 
CTR was and what its purpose was; isn't that right? 

A. Well, in a very general sort of way. I didn't — 
it was a granting agency, and the — Paul Kotin 
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17 suggested that if I put in a reasonable grant 

18 application, I would probably get support. 

19 Q. But you believed at that time that it was a 

20 granting agency making grants in the area of tobacco 

21 and health; isn't that right? 

22 A. Of lung disease. 

23 Q. And that was the same — 

24 A. Or lung physiology and anatomy. 

25 Q. And that was the same in 1970? 

0204 

1 A. Yes. 

2 Q. And you testified earlier, I believe, that at this 

3 time you don't consider this subject of those grants, 

4 that research, to have been relevant to issues of 

5 smoking and health? 

6 A. My grants? 

7 Q. Um-hum. 

8 A. They weren't relevant, no. 

9 Q. Um-hum. So at the time that you joined the 

10 Scientific Advisory Board in 1977, you knew that at 

11 least two grants made by SAP — 

12 MR. MOTLEY: He joined in '76, resigned 

13 in '77. 

14 Q. Did you join in 1976? 

15 A. Let's change the word "joined." I was a 

16 consultant to the board. I didn't join. This wasn't a 

17 club that I joined. It wasn't a body that I swore 

18 allegiance to. I was a consultant. 

19 Q. Did you become a member of the Scientific Advisory 

20 Board? 

21 A. Yes. 

22 Q. And at the time you became a member of the 

23 Scientific Advisory Board, you knew that at least two 

24 grants that had been awarded by the CTR were not, in 

25 your opinion, directly related to the issue of smoking 
0205 

1 and health? 

2 A. In my specific case, yes. 

3 Q. And in October 1976, you attended a meeting of 

4 the Scientific Advisory Board; isn't that correct? 

5 A. Well, I can't recall the specifics. I think there 

6 was an autumn meeting, and that may have been in 

7 October. 

8 Q. You attended at least one meeting of the 

9 Scientific Advisory Board prior to becoming a member of 

10 the Scientific Advisory Board? 

11 A. That's my recollection, yes. 

12 Q. And were grants reviewed at that meeting? 

13 A. Yes. 

14 Q. And those grants were grants that were sent in by 

15 researchers to the CTR, correct? 

16 A. Yes. Or solicited; I don't know. They may have 

17 been solicited. 

18 Q. Do you have any reason to believe they were 

19 solicited other than the conversation with Dr. Kotin in 

20 your own case that you referred to? 

21 A. Not at that time, no. 

22 Q. Now, you testified earlier, I believe, that there 

23 were — at the meetings that you attended before you 

24 joined the Scientific Advisory Board, attorneys were 

25 present at those meetings? 

0206 

1 A. There seemed to me, as I recollect, and again 
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this is recollection, that there were two meetings, one 
a preliminary discussion, at which time attorneys were 
present, but when the individual grants were reviewed, 
attorneys were not present, to the best of my 
recollection. 

Q. And you were present at meetings, you described 
them as the preliminary meetings, where attorneys were 
present? 

A. That's my recollection. It is a recollection. I 
really made no notation of it. That's all I can say. 
There was — the organization met in the morning, and 
there were some preliminary discussion and orientation, 
and to the best of my recollection, there were 
attorneys present there, but they may have been staff. 
There were a number of staff members. And then the 
Scientific Advisory Board convened and reviewed the 
grants that were presented to them. 

Q. And there were no attorneys present when the 
grants were reviewed? 

A. To the best of my recollection. 

Q. Now, when you say attorneys were present at this 
preliminary meeting, how many attorneys were present? 

A. Oh, as I say, I'm not even sure of that. That's 
my recollection. And there were a number of lay people 

whose role was not clearly defined to me, and it was my 
impression that one or more were attorneys. 

Q. What was that impression based upon? 

A. I can't remember. 

MR. MOTLEY: They carried a briefcase. 

Q. Do you recall whether these attorneys were men or 
women? 

A. I'm almost sure they were men. 

Q. Do you recall whether they were old or young? 

A. No. 

Q. Do you recall their names? 

A. No. 

Q. Do you recall the color of their hair? 

A. No. 

Q. Do you recall speaking with them? 

A. I didn't speak to them. 

Q. Do you recall someone telling you that they were 
attorneys? 

A. I don't recall one way or another. 

Q. Do you recall them speaking at these meetings? 

A. I don't recall one way or another. 

Q. Is it possible that they were members of the CTR 
staff that you did not know? 

A. It is possible. All I can say it was my definite 
impression, as I sit back twenty years later, that 

there were one or more attorneys present in the initial 
discussion period. 

Q. And when you became a member of the Scientific 
Advisory Board, did that continue to be the practice, 
that there were attorneys present at the preliminary 
meetings? 

A. I can't say. There were two or three meetings 
each year, and I can't recollect what the composition 
of the attendees was. 

Q. So you only recall attorneys being present at 
these preliminary meetings prior to you joining the 
Scientific Advisory Board? 
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13 A. That's not what I said. I said I just don't 

14 know. I don't recollect. That — that's it. It's a 

15 very minor consideration in my mind. I'm not going to 

16 clutter my cerebral cortex with considerations like 

17 this, and I haven't. 

18 Q. Okay. To sum it up then, other than the meeting 

19 prior to you joining Scientific Advisory Board that you 

20 testified about, you do not have any recollection about 

21 attorneys being present at SAB meetings? 

22 A. I can't verify that they were present or weren't 

23 present. I don't have specific recollection. I did 

24 say it was my impression they were. 

25 Q. At the meeting or meetings of the Scientific 
0209 

1 Advisory Board you attended prior to joining — sorry, 

2 becoming a member of the Scientific Advisory Board, a 

3 number of grants were reviewed by the Scientific 

4 Advisory Board; is that right? 

5 A. Yes. 

6 Q. And I know those grants were rated by the 

7 Scientific Advisory Board? 

8 A. Yes. 

9 Q. And you, yourself, had an opportunity to be 

10 familiar in a general way with the subject matter of 

11 the grants that were under consideration? 

12 A. Yes. 

13 Q. And you considered those grants to be relevant to 

14 the subject of smoking and health, did you not? 

15 A. I didn't say that at all. I've never said that. 

16 They were in many instances, in my opinion, not 

17 directly relevant to the subject of tobacco and health. 

18 Q. You testified earlier that the reason that you 

19 left the Scientific Advisory Board was that you found 

20 that the grants being made were not sufficiently, in 

21 your opinion, relevant to the issue of smoking and 

22 health; is that right? 

23 A. Yes. 

24 Q. But at the time that you joined the — became a 

25 member of the Scientific Advisory Board, you were aware 
0210 

1 that, in your opinion, a large number of the grants 

2 made by the Council for Tobacco Research were not 

3 sufficiently related to the subject of smoking and 

4 health? 

5 A. I think this was an evolving impression. The one 

6 grant cycle, one meeting might not lead to that 

7 conclusion, but a series of meetings did lead to that 

8 conclusion, and at that time I decided to disassociate 

9 myself from the council. 

10 Q. So then prior to joining — becoming a member of 

11 the Scientific Advisory Board, you had not formed an 

12 opinion about whether or not the grants being approved 

13 by the Scientific Advisory Board were sufficiently 

14 relevant to smoking and health? 

15 A. No, I had not — not formulated an opinion. 

16 Q. When you resigned from the Scientific Advisory 

17 Board, did you write a resignation letter? 

18 A. I don't recall. I might have called up Charlie 

19 Sommers. I might have written a letter. I just don't 

20 recall. Perhaps your files show that. 

21 Q. After you resigned from the scientific — becoming 

22 — resigned from your membership in the Scientific 

23 Advisory Board, did there come a time when you 
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24 considered rejoining the Scientific Advisory Board? 

25 A. Charlie Sommers called me up and asked me to come 
0211 

1 and give a talk when I was in New York on the 

2 asbestos-related diseases, and he said you may change 

3 your attitude or you may change your viewpoint, as I 

4 recollect, by telephone, but he invited me to give this 

5 talk. The talk perhaps took 45 minutes. I came and 

6 left, and that was the end of it. 

7 Q. Isn't it true that in 1980, you told Dr. Gardner 

8 or wrote to Dr. Gardner that you would be willing to 

9 join — rejoin the Scientific Advisory Board or become 

10 a member again if the compensation of Scientific 

11 Advisory Board members was increased? 

12 A. I don't recall that. 

13 Q. Do you recall telling or writing to Dr. Gardner or 

14 telling him in person or on the telephone that the 

15 compensation of Scientific Advisory Board members 

16 should be increased? 

17 A. Yes, I told him that, yes. I think there was a 

18 general discussion, as I recollect, and you're just 

19 jogging my memory, at one of the meetings that the 

20 compensation was — was small in relationship to the 

21 time commitment of the members of the board. 

22 Q. Do you recall attending a Scientific Advisory 

23 Board meeting — well, withdrawn. 

24 In 1984, you attended a meeting of the Scientific 

25 Advisory Board; isn't that correct? 

0212 

1 A. Was that the one in which I talked? 

2 Q. Well, the question is pending. Do you recall — 

3 A. I gave a talk about that time to the Scientific 

4 Advisory Board on the subject of the asbestos-related 

5 diseases. I don't recollect what the date was. 

6 Q. Isn't it true that you, for one reason or another, 

7 any reason, attended Scientific Advisory Board meetings 

8 more than once after you resigned from the Scientific 

9 Advisory Board? 

10 A. I don't recall. 

11 Q. So you recall attending only one such meeting? 

12 A. Yes. And as I say, I came and left. I didn't 

13 stay for the meeting. 

14 Q. Isn't it true that in September 1984, you told the 

15 Council for Tobacco Research that you would be willing 

16 to serve as a member of the Scientific Advisory Board 

17 if they wanted you to? 

18 A. I don't recall. I don't recall such a discussion. 

19 Q. When you say you don't recall, does that mean that 

20 you deny that you expressed such an interest, or are 

21 you saying you have no recollection one way or another 

22 about saying anything like that? 

23 A. I don't recall any conversation to that effect. 

24 Q. In or about September 1984, you believed that the 

25 work of the Council for Tobacco Research was not 
0213 

1 sufficiently related to smoking and health; is that 

2 correct? 

3 A. In 1984? 

4 Q. Yes. 

5 A. I was no longer acquainted with the programs. I 

6 did not attend the meetings, as I said. I had no 

7 contact with the Scientific Advisory Board. I don't 

8 know what the Scientific Advisory Board funded and 
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didn't fund. From the time I left, I have no specific 
information. I did receive in the mail for a period of 
maybe eight or ten years their annual report, which I 
probably scanned for a few minutes and discarded, but 
that was the extent of it. 

Q. So your opinion about the relevance of the grants 
funded by Council for Tobacco Research on smoking and 
health is really limited to the grants that you were 
familiar with because of your service as a member on 
the Scientific Advisory Board — 

A. Yes. 

Q. — in 1977? 

A. Yes. 

Q. And you have no opinion about the relevance one 
way or another of grants that were made by the CTR 
after that time? 

A. That's correct. 

THE VIDEOGRAPHER: Excuse me, Mr. 

Scheiner, may we go off the record for just a moment? 

I want to rewind one piece of tape. 

MR. SCHEINER: Certainly. 

THE VIDEOGRAPHER: Just very briefly. 

We're off the record at approximately 11:35 p.m. 

(A brief break was taken.) 

THE VIDEOGRAPHER: We're back on the 

record approximately 11:40 p.m. 

Q. Dr. Craighead, isn't it true that after you 
resigned from the Scientific Advisory Board, you 
continued to review grant applications on behalf of the 
Council for Tobacco Research? 

A. As I recall, one or two were sent to me because of 
my special expertise, and Dr. Sommers would call and 
ask me if I would do so. 

Q. And you continued to review grant applications for 
the Council for Tobacco Research, even until 1985; 
isn't that correct? 

A. I don't recall. I think that there were one or 
two. That was essentially it. I emphasize I have 
respect for Dr. Sommers. He asked me to do that. 

Q. And isn't it true you attended a Scientific 
Advisory Board meeting in as late as 1986? 

A. I attended one meeting that I recollect when I 

gave a lecture on the asbestos-associated diseases. 

That is my recollection. 

Q. Now, when you — 

MR. MOTLEY: Counsel, let me advise you, 

if you're reading from documents that you haven't 
produced in the Butler case, you've got some serious 
problems, because you have produced no such documents 
post-dating 1980. If you have, it's in a box somewhere 
lost between Mississippi and South Carolina, because we 
haven't seen any such documents. 

MR. SCHEINER: For the record, in 

response to that, let the record reflect I've been 
reading from no documents during my questioning of the 
witness. 

MR. MOTLEY: Okay. 

MR. SCHEINER: And if documents which I 

may use during this deposition, for the purpose of 
showing them to Mr. Craighead because he actually — 

MR. TARDY: It's Dr. Craighead. 


http://legacy.library.ucsfadm/del/)kktp?^O0/(pdlndustrydocuments. ucsf.edu/docs/msxl0001 



20 

21 

22 

23 

24 

25 

0216 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0217 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

0218 

1 

2 

3 

4 


MR. SCHEINER: I'm sorry. Dr. Craighead, 

because he actually may have written them and actually 
may have some personal knowledge regarding them rather 
than them just coming out of somebody's box of stolen 
documents, then you would have no objection to my using 
them, because if they weren't produced to you, it was 

because they weren't requested. 

MR. MOTLEY: Okay, gee, a light just went 

on. Go ahead. 

MR. COFER: Let's finish up. 

Q. Dr. Craighead, when you resigned from Scientific 
Advisory Board, isn't it true that you said that you 
only resigned because of your wish to manage better 
your other commitments that you felt obliged to retain? 
A. I might have said that. 

MR. SCHEINER: I'd like to have marked as 

defendant's — or CTR — I don't know what you want to 
call it. 

MR. TARDY: Next exhibit. 

MR. COFER: We're going numerically. 

MR. SCHEINER: Okay. As the next 

exhibit for identification, a letter dated October 
26th, 1977, from John Craighead to Dr. Gardner. Let me 
get copies of this around. 

MR. COFER: You're marking it as an 

exhibit? Not for identification, as an exhibit to this 
deposition, correct? 

MR. SCHEINER: Yes. You already have it? 

MR. COFER: I gave it to him. 

MR. SCHEINER: Oh, okay. 

MR. MOTLEY: He gave me a copy. These 

were not produced to us. 

MR. SCHEINER: Does anyone else need a 

copy? 

MR. TARDY: I do. 

MR. MOTLEY: Do you have a copy of the 

resignation letter from him? 

MR. SCHEINER: What's that? 

MR. MOTLEY: The resignation — 

MR. SCHEINER: I thought that's what he 

gave you. I hope that's what he gave you. 

MR. MOTLEY: I've got it. 

(Deposition Exhibit No. 16 was marked for 
identification.) 

Q. Dr. Craighead, have you had a chance to review 
that document? 

A. Yes. 

Q. Is that your signature on the bottom of the 
document? 

A. Yes. 

Q. Do you recall writing this letter? 

A. Yes. 

Q. And you recall sending it to Dr. Gardner? 

A. Yes. 

MR. SCHEINER: Now, the defendants would 

intend that if this portion of the deposition is used 

at trial to enter this document into evidence. 

MR. MOTLEY: Sure. 

MR. SCHEINER: Now, as the next 

defendant's exhibit, I have a letter with attachment 
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5 from John Craighead to Addison Yeaman, December 29th, 

6 1976. 

7 (Deposition Exhibit No. 17 was marked for 

8 identification.) 

9 Q. Dr. Craighead, have you had an opportunity to 


10 

review that letter of December 29th, 1976? 


11 

A. 

Yes . 


12 

Q. 

Is that your signature on the letter? 


13 

A. 

Yes. 


14 

Q. 

Do you recall writing this letter? 


15 

A. 

Yes . 


16 

Q. 

And do you recall sending it to Addison Yeaman? 

17 

A. 

I should say I don't recall writing the letter. 

18 

but 

I'm sure I wrote it. 


19 

Q. 

And does the letter say that you — it says. 

"I am 

20 

honored to be so considered and will look forward 

to 

21 

attending the first meeting in March"? 


22 

A. 

Yes. 


23 

Q. 

And there you were referring to your being 


24 

appointed as a member of the Scientific Advisory 

Board? 

25 

A. 

Yes . 


0219 




1 

Q. 

And was it true at that time that you were 



2 honored to be appointed as a member of the Scientific 

3 Advisory Board? 

4 A. Yes, as I said, they were a distinguished group of 

5 scientists that were members of the Scientific Advisory 


6 

Board. 



7 

MR 

. COFER: 

Have you looked at these. 

8 

Alan? 



9 

MR 

. SCHEINER: 

Um-hum. I'd like to have 

10 

marked as the next exhibit 

a letter from John Craighead 

11 

to William Gardner, dated 

February 21, 1980, stamped 

12 

received March 

10th, 1980. 


13 

(Deposition Exhibit No. 18 was marked for 

14 

identification. 

) 


15 

MR 

. SCHEINER: 

You already have one? 

16 

MR 

. MOTLEY: 

Yes, he gave it to me. 

17 

MR 

. SCHEINER: 

Anyone else? 


18 Q. Dr. Craighead, have you had an opportunity to 

19 review the document that was just given to you? 

20 A. Yes. 

21 MR. SCHEINER: Now I need a copy of it. 

22 I gave it all away. 

23 MR. TARDY: Here it is. 

24 Q. Dr. Craighead, on this letter dated February 21, 

25 1980, is that your signature at the bottom of the 
0220 

1 letter? 

2 A. Yes. 

3 Q. Do you recall writing this letter? 

4 A. Yes. I don't recall writing the letter, but I did 

5 write it. 

6 Q. You have no reason to believe that this is not a 

7 letter that you wrote? 

8 A. No, I have no reason. 

9 Q. And do you recall sending a letter such as this to 

10 Dr. William Gardner, scientific director of CTR? 

11 A. Yes. 

12 Q. And did you say in the letter, "From my own 

13 perspective" — well, strike that. 

14 MR. SCHEINER: Now, the next document I'd 

15 like to have marked as an exhibit is a letter from John 
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Craighead to Sheldon Sommers, dated September 25th, 

1984 . 

(Deposition Exhibit No. 19 was marked for 
identification.) 

Q. Dr. Craighead, have you had an opportunity to 
review the document dated September 25th, 1984? 

A. Yes. 

Q. Is that your signature over the name John E. 
Craighead — 

A. Yes. 

Q. — on that document? 

A. Yes. 

Q. Do you recall writing this letter? 

A. Yes. 

Q. And do you recall sending it to Sheldon Sommers, 
scientific director for CTR? 

A. Yes. 

MR. SCHEINER: Okay, the next document 

I'd like to have marked as an exhibit to this 
deposition is a letter from David Stone to Professor 
John Craighead, dated March 9th, 1978. 

(Deposition Exhibit No. 20 was marked for 
identification.) 

Q. Dr. Craighead, have you had an opportunity to 
review the letter dated March 9th, 1978 that was just 
given to you? 

A. Yes. 

Q. Do you recall receiving this letter? 

A. Yes, I'm sure I did. I vaguely recollect that. 

Q. Um-hum. And this letter asks you to review for 
the Scientific Advisory Board two grant applications? 

A. Yes. 

Q. And did you conduct that review as requested? 

A. I probably did. I don't recall one way or 
another. 

MR. SCHEINER: The next document I'd like 

to have marked as an exhibit is a letter from David 
Stone to Professor Craighead, February 28th, 1980. 

(Deposition Exhibit No. 21 was marked for 
identification.) 

Q. Dr. Craighead, have you had an opportunity to 
review that document that was just given to you? 

A. Yes, I have. 

Q. And do you recall receiving this letter dated 
February 28th, 1980? 

A. I don't recall it, but I don't doubt that I 
received it. 

Q. Um-hum. And do you recall reviewing the grant 
application as requested by this letter on behalf of 
the Scientific Advisory Board? 

A. Yes. 

MR. SCHEINER: The next document I'd like 

to have marked as an exhibit is a letter from David 
Stone to Professor Craighead, February 2nd, 1983. 

(Deposition Exhibit No. 22 was marked for 
identification.) 

Q. Dr. Craighead, have you had an opportunity to 
review this document dated February 2nd, 1983 that was 
just given to you? 

A. Yes. 
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Q. Do you recall receiving this letter? 

A. Yes. Well, I don't recall receiving it. I don't 
doubt that I received it. 

Q. And do you recall whether or not you conducted the 
review of a grant proposal that was sent to you for 
that purpose? 

A. I don't recall. I may or may not have carried out 
the review. 

Q. If you had not carried out the review, would you 
have informed the Council for Tobacco Research that you 
did not intend to do that? 

A. Yes. 

Q. Would you have informed them in writing of that? 

A. Oh, I may not have, no. No formal — I probably 

would not have informed them by writing. I would have 
probably just called them up. 

MR. SCHEINER: The next document is a 

letter from David Stone to John Craighead, dated 
January 31, 1985. 

(Deposition Exhibit No. 23 was marked for 
identification.) 

Q. Dr. Craighead, have you had an opportunity to 
review the document dated January 31, 1985 which was 
just given to you? 

A. Yes. 

Q. Do you recall receiving this letter? 

A. No, I don't recall receiving the letter. 

Q. Do you have any reason to doubt that you did not 
receive it? 

A. No, I have no reason to doubt it. 

MR. COFER: Well, he had a double 

negative. 

MR. SCHEINER: Sorry, withdrawn. 

MR. COFER: Do you have any reason to 

doubt that you did receive it. 

Q. Right, withdrawn. Do you have a reason to believe 
that you did not receive this letter? 

A. I have no reason to believe that I did not. 

MR. SCHEINER: The next document I'd 

like to have marked as an exhibit is a letter from 
David Stone to John Craighead, dated August 28th, 1985. 

(Deposition Exhibit No. 24 was marked for 
identification.) 

(An off-the-record discussion was held.) 

Q. Dr. Craighead, have you had an opportunity to 
review a letter dated August 28th, 1985 that was just 
given to you? 

A. Yes. 

Q. And do you recall receiving this letter? 

A. No. 

Q. Do you recall reviewing grant applications, one or 
more, for the Scientific Advisory Board in 1985? 

A. No, I don't. 

Q. And looking at this letter and the last one does 
not refresh your recollection? 

A. No. 

Q. Dr. Craighead, did you receive a subpoena to come 
here and testify today? 

A. No, I received a notice of deposition. 

Q. Who issued that notice? Or let me restate that. 
Did Mr. Motley issue that notice on behalf of his 
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12 client? 

13 A. It's here. 

14 MR. MOTLEY: The record will reflect that 

15 I did. It's already in the record. 

16 MR. TARDY: I don't know where it is. 

17 Q. Dr. Craighead, were you aware when you came here 

18 today that Mr. Motley had requested this deposition? 

19 A. Yes, it was my understanding he had. 

20 Q. And you appeared here tonight voluntarily; isn't 

21 that correct? 

22 A. Yes. 

23 Q. Nobody compelled you to be here? 

24 A. No. 

25 Q. Nobody told you that you were required by law to 
0226 

1 be here? 

2 A. No. 

3 Q. Now, you testified earlier that you get paid for 

4 your time — 

5 A. Yes. 

6 Q. — in connection with litigation? 

7 A. Yes. 

8 Q. And you expect to be paid for the time that you've 

9 spent here at this deposition? 

10 A. Yes. 

11 Q. And that includes the time that you spent 

12 testifying about your relationship with CTR; isn't that 

13 correct? 

14 A. For the elapsed time since the deposition began. 

15 Q. For the entire deposition? 

16 A. Yes. 

17 Q. All of your testimony? And you expect to be paid 

18 $300 — 

19 A. I didn't testify against the CTR. 

20 Q. You expect to be paid $300 for your — per hour 

21 for your testimony here this evening? 

22 A. My fee for deposition is $400. 

23 Q. Per hour or? 

24 A. Per hour. 

25 Q. Okay. So you expect to receive $400 per hour for 
0227 

1 your testimony here tonight? 

2 A. Yes. 

3 Q. Including the testimony about CTR? 

4 A. To the extent that there was testimony about CTR. 

5 Q. And who is going to be paying you the $400 per 

6 hour? 

7 A. I will submit my bill to Mr. Tardy, since he 

8 retained me. 

9 Q. And will Mr. Tardy be paying it out of his own 

10 pocket? 

11 A. I have no idea. 

12 MR. MOTLEY: His credit's not any good, I 

13 would suspect. 

14 Q. Dr. Craighead, how many total hours have you 

15 billed to this case including the time that we've spent 

16 here tonight so far? 

17 A. I haven't billed anything. 

18 Q. When you issue your bill, do you know how many 

19 hours you're going to put on the bill? 

20 A. No, I don't have any idea. 

21 Q. Do you keep contemporaneous time records? 

22 A. I keep records on my desk, yes, of time spent on a 
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23 particular case. 

24 Q. If you could try to estimate for me, do you think 

25 you've spent more than ten hours working on this matter 
0228 

1 so far, including this deposition? 

2 A. I spent approximately an hour and a half reviewing 

3 the medical records after they were assembled. I spent 

4 about three hours reviewing the depositions, perhaps 

5 four hours; I don't recall. I spent an hour talking to 

6 Mr. Tardy this evening, and I spent — excuse me, I 

7 spent 45 minutes talking with Mr. Tardy. And I talked 

8 with him on the telephone for approximately 30 minutes 

9 about two weeks ago. 

10 Q. And what you just — how much time did you spend 

11 working on the issue of environmental tobacco smoke in 

12 that time you just described to us? 

13 A. Well, I didn't really do that for Mr. Tardy. I 

14 didn't know whether that was going to be an issue or 

15 not. He mentioned it possibly would be an issue. And 

16 I got out some of my recent papers and just went over 

17 them quickly. So my testimony is largely recollection 

18 from reading in the past. 

19 Q. So when you say "quickly," about how much time did 

20 you spend on that? 

21 A. Oh, no more than say an hour and a half. 

22 Q. And is the time that you just described the total 

23 amount of time you've spent so far working on this 

24 case? 

25 A. Yes. 

0229 

1 Q. You testified earlier that you have spoken and met 

2 with an attorney named Mr. Wilner in this case or 

3 Wilmer? 

4 A. Not in this case, sir. That stands very much to 

5 be corrected. 

6 Q. Aside from the conversation that you've have with 

7 Mr. Wilmer that you've described to us, have you had 

8 any other conversations with him? 

9 A. No. There was one phone conversation arranging 


10 

for his visit, without substance. 

11 

Q. And have you 

i made any plans to speak with him 

12 

again in the future? 


13 

A. No, none whatsoever. 


14 

MR. 

COFER: 

Did he ask you to consult on 

15 

any of his cases? 


16 

THE 

DEPONENT: 

No. 

17 

MR. 

COFER: 

Did you discuss consulting 

18 

on any of his cases? 


19 

THE 

DEPONENT: 

No. 

20 

MR. 

TARDY: 

Are you through? 

21 

MR. 

SCHEINER: 

No, I'm not necessarily 

22 

through. 



23 

MR. 

COFER: 

Sorry. I had a follow-up 

24 

there. 



25 

MR. 

TARDY: 

One at a time. 

0230 




1 

MR. 

SCHEINER: 

I don't object. 

2 

MR. 

TARDY: 

Well, I do. 

3 

MR. 

SCHEINER: 

I'm sorry? 

4 

MR. 

TARDY: 

I do. I'd like you to go 

5 

ahead and finish. 



6 

MR. 

SCHEINER: 

Well, I'm about to wrap 

7 

up, but I'd like 

a moment 

to review my notes. 
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MR. MOTLEY: 


I've just got two 


9 questions. 

10 MR. TARDY: Al, are we through? I'm not 

11 trying to — I don't want Ron to start before you, if 

12 you've got another question. 

13 MR. SCHEINER: I may have another 

14 question. I'd like a moment to review my notes. I did 

15 not schedule this deposition for 6:30, so don't blame 

16 it on me that we're all sitting here. 

17 Q. (By Mr. Scheiner) Dr. Craighead, you testified 

18 that nobody from the CTR or tobacco industry attempted 

19 to interfere with the research that you did that was 

20 funded by the CTR; isn't that right? 

21 A. That's correct. I was visited by a gentleman by 

22 the name of Vic Lisanti, who made site visits, and — 

23 Q. And Vic Lisanti — 

24 MR. TARDY: Just let him — 

25 Q. Sorry. 

0231 

1 A. And Vic Lisanti was a scientific consultant to the 

2 council, and I gather it was one of his jobs to travel 

3 the country and visit grantees and see what they were 

4 doing, but he in no way influenced my research. 

5 Q. And in fact, you're not aware of any occasion in 

6 which a person who received a grant from the Council 

7 for Tobacco Research was interfered with in the conduct 

8 of that research? 

9 A. I have no information whatsoever. I really 

10 haven't talked to grantees about their association with 

11 the Council for Tobacco Research. 

12 Q. You testified earlier that you believed before 

13 joining the Scientific Advisory Board, that the staff 

14 of the Council for Tobacco Research would make the 

15 final decision about what grants would be funded; isn't 

16 that right? 

17 A. Yes, I thought it was very similar to the way the 

18 federal government operated with regard to grants; that 

19 the Scientific Advisory Board gave their best 

20 scientific opinion, and then the administrators 

21 ultimately in the context of their budget made grants, 

22 and that they might weigh priorities in relationship to 

23 problematic needs. 

24 Q. And in fact, in your experience that is what 

25 happened at the Council for Tobacco Research, isn't it? 
0232 

1 A. That's my impression that's what happened, yes. 

2 Q. And in fact, isn't it true that the Scientific 

3 Advisory Board was informed of the actions by the CTR 

4 staff as a result of the recommendations made by the 

5 Scientific Advisory Board? 

6 A. Yes. In general, yes. 

7 MR. SCHEINER: Okay. I don't have any 

8 further questions, so I'll give up the chair. 


9 


MR. 

MOTLEY 

: Doctor, I only have — can 

10 

you hear me? 




11 


THE 

VIDEOGRAPHER: I can hear you, yes. 

12 


MR. 

MOTLEY 

: Why don't you give that to 

13 

me, please. 

Doctor, I 

only have a few questions on 

14 

follow-up. 




15 


MR. 

COFER: 

For the record, it's Mr. 

16 

Motley. 




17 


MR. 

MOTLEY 

: Yes, I'm sorry, this is Mr 

18 

Motley. 
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19 

20 RE-EXAMINATION BY RONALD L. MOTLEY, ESQUIRE: 

21 Q. You have been given no documents by anyone to 

22 reflect the activities of Dr. Sommers and Dr. Gardner 

23 with lawyers in connection with the operation of the 

24 Scientific Advisory Board; is that fair? 

25 A. That is correct. 

0233 

1 Q. You don't know what they did, what they said, when 

2 they did, and when they said it, do you? 

3 A. I have no information whatsoever. 

4 Q. You don't know of your own knowledge, sir, what 

5 premeetings and postmeetings went on before the 

6 meetings in the Scientific Advisory Board, do you? 

7 A. No, I do not. 

8 Q. Do you think it's strange that lawyers would make 

9 site visits to grantees and contract grantees of the 

10 Council for Tobacco Research? 

11 MR. COFER: Object to the form of the 

12 question. 

13 MR. SCHEINER: Object. 

14 A. I hope what I said about Mr. Lisanti was not 

15 construed in that way. He was not an attorney, to the 

16 best of my knowledge. He was a — he's actually a 

17 dentist. 

18 Q. He was a dentist. But you didn't have lawyers 

19 visit you while you were doing your research, correct? 

20 A. That's correct. 

21 Q. You wouldn't have accepted them gladly, would you? 

22 A. No. 

23 Q. Okay. Mr. Scheiner gave you certain documents 

24 reflecting and trying to refresh your recollection that 

25 you may have engaged in more contact after you left the 
0234 

1 SAB than you had previously recalled; is that fair? 

2 A. Yes. 

3 Q. During that entire period of time from 1977 to 

4 1985, did anyone with the tobacco industry provide you 

5 with internal documents where they discussed the role 

6 and influence of lawyers on the Scientific Advisory 

7 Board in the Council for Tobacco Research? 


8 

A. 

I — 




9 

Q. 

That is 

from 1977 to 

1985. 

10 



MR. 

COFER: 

Object to the form. 

11 

A. 

No, I never 

received 

any documents whatsoever. 

12 

Q. 

And so 

you ' 

had no information similar to that 

13 

which I showed you tonight 

during the seven years afte: 

14 

you 

left the 

board, correct? 

15 

A. 

That's 

correct. 


16 

Q. 

Are you 

familiar with 

. the issuance of contracts 

17 

and 

special 

projects contracts by the CTR staff with 

18 

the 

influence of 

lawyers? 


19 



MR. 

COFER: 

Objection. 

20 



MR. 

SCHEINER: 

Objection. 

21 



MR. 

COFER: 

Object to form. Also asked 

22 

and 

answered 

. 



23 

A. 

No, I'm 

not 

. 


24 



MR. 

MOTLEY: 

Thank you. No further 

25 

questions. 




0235 






1 



THE 

VIDEOGRAPHER: Anybody else have any 

2 

questions? 




3 



MR. 

TARDY: 

Thank you. Doctor. 
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4 MR. COFER: Doctor, thank you 

5 THE VIDEOGRAPHER: That's the 

6 deposition at approximately 12:11 a.m. 

7 (The deposition concluded.) 

8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 I have carefully read the foregoing 

2 transcript of my deposition, given on Wednesday, 

3 November 13, 1996, and the answers made by me are true. 

4 

5 

6 Date: _ _ 

7 JOHN E. CRAIGHEAD, M.D. 

8 
9 

10 STATE OF VERMONT 

11 COUNTY OF _ 

12 

13 At _, in 

14 said County, this _ day of 

15 _, 1996, personally appeared 

16 before me the above-named JOHN E. CRAIGHEAD, M.D. and 

17 made oath that the foregoing answers subscribed by him 

18 are true. 

19 

20 Before me, 

21 
22 

2 3 _ 

24 Notary Public 

25 

0237 

1 CERTIFICATE 

2 

3 I, Darlene G. Littlefield, Court 

4 Reporter and Notary Public, do hereby certify that the 

5 foregoing pages, numbered 6 through 235, inclusive, are 

6 a true and accurate transcription of my stenographic 

7 notes of the Deposition of JOHN E. CRAIGHEAD, M.D., 

8 taken before me on Wednesday, November 13, 1996, at 

9 6:45 p.m, for use in the matter of ESTATE OF BURL 

10 BUTLER, by and through AVA DEAN BUTLER, Executrix of 

11 the ESTATE OF BURL BUTLER, and on behalf of all 

12 wrongful death beneficiaries of Burl Butler VS. PHILIP 

13 MORRIS, INC., et al. Civil Action No. 94-5-53, as to 

14 which a transcript was duly ordered. 


very much, 
end of the 
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15 

16 

17 _ 

18 Darlene G. Littlefield, 

19 

20 
21 
22 

23 

24 

25 


RM 
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